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DEPARTMENT OF HEALTH FINDINGS ON THE APPLICATIONS SUBMITTED BY 
RCCH/CAPELLA TO CONVERT LOURDES MEDICAL CENTER AND LOURDES 
COUNSELING CENTER FROM NON-PROFIT TO FOR-PROFIT 
 
APPLICANT DESCRIPTION 
RegionalCare Hospital Partners Holdings, Inc. (d/b/a RCCH HealthCare Partners) is a Delaware 
corporation that was formed in 2009.  On a consolidated basis, RegionalCare Hospital Partners 
Holdings, Inc., through its subsidiaries, owns or leases and operates general acute care hospitals 
and other related health care organizations in the United States.  On April 29, 2016, RegionalCare 
Hospital Partners Holdings, Inc. merged with Capella Health Holdings, LLC, which owned and 
operated eight general acute care hospitals in five states at the time of the merger. The 
RegionalCare/Capella Merger was effective May 1, 2016. [source: Application, p2; RCCH Press 
Release]   
 
A further subsidiary of Capella is Lourdes Hospital, LLC, which is also incorporated in Delaware. 
An organizational chart showing the ownership and subsidiary structure is attached as Appendix 
A to this evaluation. [source: Application, Exhibit 2] 
 
To summarize, Capella is owned 100% by RCCH.  In turn, Lourdes Hospital, LLC is owned 100% 
by Capella.  For ease of reference, this evaluation will refer to the applicant as RCCH/Capella. 
 
As of the writing of this evaluation, Capella owns one acute care hospital in Washington State, 
Capital Medical Center in Olympia.  Capella also received recent Certificate of Need approval to 
acquire TRIOS Health in Kennewick, within Benton County. 
 
BACKGROUND INFORMATION 
Our Lady of Lourdes Hospital – now known as Lourdes Medical Center – was originally founded 
in 1916 by the Sisters of St. Joseph.  Lourdes Counseling Center – formerly known as Carondelet 
Behavioral Health – was acquired by Lourdes in 1988.  In 1997 the organization came to be known 
as Lourdes Health Network.  Lourdes Health Network became a member of Ascension Health in 
2002.  Lourdes Medical Center was designated as a Critical Access hospital in 2005 and has 
continually maintained this status.  [source: Lourdes website; CN Historical Files] 
 
Lourdes Medical Center is a 35-bed critical access hospital located at 520 North 4th Avenue in 
Pasco within Franklin County.  It is currently a Medicare and Medicaid provider of acute and 
rehabilitation care services to the residents of Pasco and surrounding areas.  Lourdes Medical is 
designated as a Level IV trauma center and a Level II Rehabilitation provider by the Department 
of Health’s Office of Emergency Medical and Trauma Prevention.  [CN historical files] 
 
Lourdes Counseling Center is a 32 bed psychiatric hospital located at 1175 Carondelet Drive in 
Richland, within Benton County.  Lourdes Counseling Center is currently a Medicare and 
Medicaid provider of psychiatric care services to the residents of Benton and Franklin Counties 
and surrounding areas.  [source: CN historical files] 
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PROJECT DESCRIPTION 
These applications propose to convert Lourdes Medical Center and Lourdes Counseling Center 
operations from non-profit to for-profit.1   
 
This evaluation will focus on the conversion of Lourdes Medical Center and Lourdes Counseling 
Center from non-profit to for-profit status.  
 
The Certificate of Need applications related to this transaction outline the services offered prior to 
the transaction at each hospital.  Neither application proposes to reduce or change the services 
available at either of the hospitals.  
 
The estimated capital expenditure for the purchase of both hospitals is $21,000,000. Of that 
amount, $17,564,400 is related to the purchase of Lourdes Medical; $3,435,600 is related to the 
purchase of Lourdes Counseling. [CN Applications 17-37 and 17-38]. 
 
APPLICABILITY OF NON-PROFIT HOSPITAL CONVERSION LAW 
This project was subject to Department of Health (DOH) review as the conversion of a nonprofit 
hospital to a for profit hospital under Revised Code of Washington (RCW) 70.45 and Washington 
Administrative Code (WAC) 246-312.   
 
APPLICATION CHRONOLOGY 
Action Date 
Application Submitted May 5, 2017 
Pre-Review Activities 

• DOH’s 1st Screening Letter 
• Applicant’s Response Received 
• DOH’s 2nd Screening Letter 
• Applicant’s Response Received 
• DOH’s 3rd Screening Letter2 
• Applicant’s Response Received 
• DOH’s 4th Screening Letter 
• Applicant’s Response Received 

 
• June 22, 2017 
• August 23, 2017 
• September 14, 2017 
• November 13, 2017 
• December 11, 2017 
• December 18, 2017 
• January 11, 2018 
• January 22, 2018 

Department Releases Request for Proposal for 
Validation Assessment 

February 9, 2018 

Beginning of Review February 23, 2018 
Public Comment 

• Public comments accepted through this 
date/Public hearings conducted 

 
 
March 19, 2018 
March 19, 2018 

Rebuttal Comments Due April 3, 2018 
AGO Opinion Completed  June 4, 2018 
Department’s Decision Date August 6, 2018 

                                                
1 In a parallel review, applications have been submitted under the Certificate of Need statute (RCW 70.38) 
for the purchase of these facilities by RCCH. Separate decisions will be issued for those applications.  
2 While Certificate of Need applications are limited to two screenings, there is no such limit on the number 
of screenings for a non-profit conversion application. 
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SOURCE INFORMATION REVIEWED 
• RCCH/Capella’s Nonprofit Conversion application for Lourdes Medical Center and 

Lourdes Counseling Center received May 2, 2017 
• RCCH/Capella’s screening response received August 23, 2017, November 13, 2017, 

December 18, 2017, and January 22, 2018 
• RCCH/Capella’s Certificate of Need application for Lourdes Counseling Center received 

May 2, 2017 
• RCCH/Capella’s Lourdes Counseling Center screening response received August 7, 2017 

and October 30, 2017 
• RCCH/Capella’s Certificate of Need application for Lourdes Medical Center received May 

2, 2017 
• RCCH/Capella’s Lourdes Medical Center screening response received August 7, 2017 and 

October 30, 2017 
• Public comment received by 5:00 pm on March 19, 2018 
• ECG Management Consultants Report dated May 18, 2018 – Attached as Appendix B 
• RCCH’s Letter regarding assumptions used in ECGs report – Attached as Appendix C 
• Attorney General Opinion  dated June 4, 2018 – Attached as Appendix D 
• ECG Management Consultants Updated Report dated July 31, 2018 – Attached as 

Appendix E 
• Lourdes Health Network website at https://www.yourlourdes.com 
• Ascension Health website at www.ascension.org 
• Certificate of Need historical files 

 
CRITERIA EVALUATION 
To obtain Department of Health approval, the parties to the acquisition must demonstrate 
compliance with the criteria found in Revised Code of Washington (RCW) 70.45.070 and 
70.45.080 and Washington Administrative Code (WAC) 246-312(050)(1), (2) and (3). 
 
CONCLUSION 
Based on the following evaluation, the department concludes the applications submitted by 
RCCH/Capella Healthcare, LLC for the conversion from non-profit to for-profit status of Lourdes 
Medical Center and Lourdes Counseling are consistent with the applicable Non Profit Hospital 
Acquisition review criterion in RCW 70.45 and WAC 246-312. These conversions should be 
approved with the following conditions. 
 
CONDITIONS 
The documentation required to meet the conditions below should be submitted to the Department 
of Health and the Office of the Attorney General. 
 
These approvals are based on the department’s record and the representations made to the 
department and AGO throughout the review of these Conversion and Certificate of Need 
applications.  

 
1. Prior to the closing of the transaction no material changes can be made to the 

Application, the Asset Purchase Agreement, or any other applicable application 
documents, except as may be necessary to comply with conditions identified. 
 

https://www.yourlourdes.com/
http://www.ascension.org/
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2. Prior to the closing of the transaction there occur no changes in operations at the 
Hospitals, or other events, which result in Ascension not receiving fair market value 
for the Hospitals.  
 

3. The Donation Agreement between LHN and the Catholic Foundation shall be 
amended to require the Catholic Foundation to hold the proceeds in trust and as 
permanently restricted funds. 
 

4. LHN shall establish a reasonable process for interim partial transfers of the proceeds 
of the transaction to the Catholic Foundation during the escrow period.  This process 
must be approved by the Department of Health and the Office of the Attorney General. 
 

5. LHN shall establish a reasonable process for reasonable review of payments from the 
escrow account to assure that those payments are limited to appropriate liabilities 
anticipated by the APA.  This process must be approved by the Department of Health 
and the Office of the Attorney General. 
 

6. LHN must resolve the discrepancies between the Application and the draft Donation 
Agreement, including resolving the duration of escrow, the precise assets to be 
conveyed into escrow (and concomitant obligations to be paid from escrow), the terms 
of the escrow, provisions for interim investment of escrowed funds, the treatment of 
post-closing adjustments, and vesting of authority in the Catholic Foundation to 
enforce any and all provisions of this transaction governing charitable funds, including 
without limitation transfers into or out of the escrow account – all subject to 
Department of Health and Attorney General approval. 
 

7. LHN must establish a third distribution committee related to healthcare grants from 
the proceeds of the transaction with membership including residents of both Benton 
and Franklin counties and possessing the necessary subject matter expertise. 
 

8. LHN must vest the right of first refusal with the Catholic Foundation, rather than 
Ascension.  Consistent with statute, the right of first refusal shall not be time limited. 
 

9. LHN must establish a mechanism that requires RCCH/Capella to provide adequate and timely 
notice to the Catholic Foundation of any potential sale, acquisition, or merger involving the 
assets so that it may exercise its right of first refusal.  
 

10. The net proceeds from the sale of Lourdes Medical Center and Lourdes Counseling 
Center shall be dedicated to the permissible health care-related purposes for the benefit 
of the communities within the region served by both hospitals. The Catholic 
Foundation shall provide to DOH annually, such financial reports, either discretely or 
as a part of any other reports that demonstrate compliance with this condition.  
 

11. Upon closing the net proceeds of the sale shall be immediately transferred and held in 
an interest bearing trust account for the benefit of the new foundation until such time 
as the initial members of the new foundation’s board of directors have been appointed.  
The financial institution in which such account is established shall be subject to 
DOH’s approval.  The principal and interest in such trust account shall be transferred 
to the new foundation immediately following the appointment of the initial members 
of the new foundation’s board of directors.   
 

12. RCCH/Capella must agree to the conditions outlined in the Certificate of Need 
evaluations for Lourdes Medical Center and Lourdes Counseling Center. 
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FINDINGS 
The Revised Code of Washington (RCW) 70.45.060 (1), requires the department of obtain an 
opinion from the Attorney General’s office as to whether or not the proposed acquisition meets 
the requirements under RCW 70.45.070(1), (2), (3), (4), (5), (6), (7), (8), (9), and (10).  The specific 
requirements of RCW 70.45.070 are also found in WAC 246-312. The WAC requirements that 
coincide with those found in RCW 70.45.070 are WAC 246-312-050(1)(a) through WAC 246-
312-050(1)(j). A complete copy of the Attorney General Office’s (AGO) opinion is in Appendix 
D attached to this evaluation. 
 
A. WAC 246-312-050 (1) 
Based on the source information reviewed, the department concludes that with the conditions 
identified in the conclusions section of this evaluation, the applicant has met the criteria in WAC 
246-312-050(1).  It is noted that public comment associated with any of the below sub-criteria 
were factored into the Attorney General’s opinion.  Therefore, the department did not conduct a 
second review of these comments. 
 
(a) The acquisition is permitted under chapter 24.03 RCW, the Washington Nonprofit 
Corporation Act, and other laws governing nonprofit entities, trusts, or charities 
 
As part of its evaluation the AGO analyzed whether the proposed acquisition was permitted under 
chapter 24.03 RCW, the Washington Nonprofit Corporation Act and other applicable laws, and 
concluded that it meets all requirements under statute.  Their analysis of this requirement can be 
found on pages 9 and 10 of their written opinion. 
 
The department concurs with the analysis and conclusions of the AG’s office. The department 
concludes this sub-criterion is met.  
 
(b) The nonprofit corporation that owns the hospital being acquired has exercised due diligence 
in authorizing the acquisition, selecting the acquiring person, and negotiating the terms and 
conditions of the acquisition  
 
The AG evaluation analyzed whether Ascension exercised due diligence in authorizing the 
acquisition, selecting the acquiring person, and negotiating the terms and conditions of the 
acquisition.  The AG and concluded that it meets all requirements under this section of statute.  
Their analysis of this requirement can be found on pages 10 through 16 of their written opinion. 
 
The department concurs with the analysis and conclusions of the AG’s office.  The department 
concludes this sub-criterion is met. 
 
(c) The procedures used by the nonprofit corporation’s board of trustees and officers in making 
its decision fulfilled their fiduciary duties, that the board and officers were sufficiently informed 
about the proposed acquisition and possible alternatives, and that they used appropriate expert 
assistance  
 
The AG evaluation analyzed whether procedures used by the nonprofit corporation’s board of 
trustees and officers in making its decision fulfilled their fiduciary duties, that the board and 
officers were sufficiently informed about the proposed acquisition and possible alternatives, and 
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that they used appropriate expert assistance.  The AG concluded that it meets all requirements 
under this section of statute.  Their analysis of this requirement can be found on pages 17 through 
19 of their written opinion. 
 
The department concurs with the analysis and conclusions of the AG’s office. The department 
concludes this sub-criterion is met. 
 
(d) There is no conflict of interest related to the acquisition, including, but not limited to, board 
members and executives of, and experts retained by, the nonprofit corporation, acquiring 
person, or other parties to the acquisition  
 
The AG opinion analyzed whether there were any conflicts of interest related to the acquisition, 
including, but not limited to, board members and executives of, and experts retained by, the 
nonprofit corporation, acquiring person, or other parties to the acquisition.  The AG concluded that 
it meets all requirements under this section of statute.  Their analysis of this requirement can be 
found on page 20 of their written opinion. 
 
The department concurs with the analysis and conclusions of the AG’s office. The department 
concludes this sub-criterion is met. 
 
(e) The nonprofit corporation will receive fair market value for its assets. The attorney general 
or the department may employ reasonably necessary expert assistance in making this 
determination  
 
To assist the department and the AG’s office with this portion of the evaluation, the department 
solicited bids for a consulting valuation expert.  
 
The Department executed a contract with ECG Management Consultants (ECG).3  The contract 
with ECG required it to render an opinion as to the fair market value of the two nonprofit hospital 
assets being sold, including consideration of the seller’s relationships with any related nonprofit 
organizations or charitable foundations to the determination of fair market value. A full copy of 
the report is presented in Appendix B.  
 
The AG report analyzed whether the nonprofit corporation will receive fair market value for its 
assets. The evaluation concluded that Ascension would not receive fair market value for its assets.  

                                                
3  ECG Management Consultants provides healthcare management consulting services. The company offers 
strategy services in the areas of enterprise strategy, facility and capital asset planning, service line strategy, 
physician strategy and alignment, health reform and accountable care organization strategy, transactions 
and affiliations, organizational design, and development, and finance services in the categories of business 
and financial advisory services, payor contracting and reimbursement, provider compensation planning, 
valuation services, and industry benchmarking. It also provides operations services in the areas of 
performance improvement, care model transformation, patient access, and revenue cycle optimization, 
regulatory compliance, technology infrastructure and operations, and digital health. The company serves 
academic medical centers, health systems, community hospitals, children’s hospitals, medical groups, 
payors, and ambulatory surgery centers.  [source AG Evaluation p23] 
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Upon receipt of ECG’s opinion, RCCH recommended a number of updates to ECG’s valuation 
model to reflect a more accurate reflection of fair market value. 
 
The AG opinion made the following statement related to this recommendation: 
 
“The parties to the transaction have identified alleged weaknesses in ECG’s analysis, asserting in 
part that ECG should have utilized available financial data for 2018, should not have excluded 
certain management fees from its analysis, should have acknowledged a risk to LHN’s continued 
status as a Critical Care Hospital, and should have assumed a need for significant infrastructure 
investment at the hospital in the future. Memorandum from RCCH Healthcare Partners and 
Lourdes Health Network to John Bry, Janis Snoey, Nancy Tyson and Audrey Udashen (May 18, 
2018). It is not evident to us that the dramatic gulf between ECG’s and Deloitte’s respective 
valuation ranges can be entirely explained by the alleged weaknesses in ECG’s analysis, nor 
would resolving these concerns address the fact that the applicant’s valuation relies on data that 
is nearly three years old. However, the Department may wish to seek a response from ECG to 
assist the Department in evaluating these assertions and determining whether variances 
between the valuations can be reconciled or diminished.” [emphasis added] [source AG Opinion 
p26] 
 
As a result of this, the department solicited ECG to update their valuation report using the factors 
identified above.    ECG’s updated report is attached as Appendix E of this evaluation. 
 
These updates had a significant impact on the fair market value of LHN.  With these updates, ECG 
concluded the fair market value of the assets related to this transaction ranged from $21,000,000 
and $24,000,000. 
 
The department concurs with the analysis of the AG’s office, and relied on the updated fair market 
valuation provided by ECG (the department’s consultant).  With the updated fair market valuation, 
this requirement is met.  The department concludes this sub-criterion is met. 
 
(f) If the acquisition is financed in part by the nonprofit corporation, that charitable funds will 
not be placed at unreasonable risk  
 
LHN is not financing any part of proposed acquisition. Therefore, this sub-criterion does not apply. 
[source: AG Opinion p27] 
 
(g) Any management contract under the acquisition is for fair market value  
 
The applicant will not be entering into any management agreements. Therefore, this sub-criterion 
does not apply.  [source: AG Opinion p27] 
 
(h) The proceeds from the acquisition will be controlled as charitable funds independently of 
the acquiring person or parties to the acquisition, and will be used for charitable health purposes 
consistent with the nonprofit corporation’s original purpose. Charitable health purposes 
include providing health care to the disadvantaged, the uninsured, and the underinsured, and 
providing benefits to promote improved health in the affected community  
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The AG opinion analyzed whether the proceeds from the acquisition will be controlled as 
charitable funds independently of the acquiring person or parties to the acquisition, and will be 
used for charitable health purposes consistent with the nonprofit corporation’s original purpose. 
Charitable health purposes include providing health care to the disadvantaged, the uninsured, and 
the underinsured, and providing benefits to promote improved health in the affected community. 
Their complete analysis can be found on pages 28 through 36 of their written opinion. 
 
The AG concluded that meets all requirements under this section of statute, with the following 
amendments to the application as conditions: 
 

• Amendment of the Donation Agreement between LHN and the Catholic Foundation to 
require the Catholic Foundation to hold the proceeds in trust and as permanently restricted 
funds;  

• Establishment of a reasonable process for interim partial transfers of the proceeds of the 
transaction to the Catholic Foundation during the escrow period; 

• Establishment of a process for reasonable review of payments from the escrow account to 
assure that those payments are limited to appropriate liabilities anticipated by the APA;  

• Resolution of discrepancies between the Application and the draft Donation Agreement, 
including resolving the duration of escrow, the precise assets to be conveyed into escrow 
(and concomitant obligations to be paid from escrow), the terms of the escrow, provisions 
for interim investment of escrowed funds, and the treatment of post-closing adjustments, 
all subject to Department of Health and Attorney General approval; and 

• Vesting of authority in the Catholic Foundation to enforce any and all provisions of this 
transaction governing charitable funds, including without limitation transfers into or out of 
the escrow account. 

 
The department concurs with the analysis and conclusions of the AG’s office including the 
recommended conditions.  With the applicant’s agreement to the conditions within the conclusions 
section of this evaluation, the department concludes this sub-criterion is met. 
 

(i)The charitable entity established to hold the proceeds of the acquisition will be broadly based 
in, and representative of, the community where the hospital to be acquired is located, taking into 
consideration the structure and governance of such entity 
 
The AG opinion analyzed whether the charitable entity established to hold the proceeds of the 
acquisition will be broadly based in, and representative of, the community where the hospital to 
be acquired is located, taking into consideration the structure and governance of such entity.  Their 
complete analysis can be found on page 36 of their written opinion. 
 
The AG concluded the applicant met this requirement with the following recommended condition: 
 

• Establish a third distribution committee related to healthcare grants from the proceeds of 
the transaction with membership including residents of both Benton and Franklin counties 
and possessing the necessary subject matter expertise. 
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The department concurs with the analysis and conclusions of the AG’s office including the 
recommended condition.  With the applicant’s agreement to the conditions within the conclusions 
section of this evaluation, the department concludes this sub-criterion is met. 
 
(j) If the hospital is subsequently sold to, acquired by, or merged with another entity that a right 
of first refusal to repurchase the assets by a successor nonprofit corporation or foundation has 
been retained. 
 
The AG opinion analyzed whether the right of first refusal to repurchase the assets by a successor 
nonprofit corporation or foundation has been retained if the hospital is subsequently sold to, 
acquired by, or merged with another entity.   Their complete analysis can be found on pages 36 
and 37 of their written opinion. 
 
The AG concluded the applicant met this requirement with the following recommended 
conditions: 
 

• Vesting of the right of first refusal with the Catholic Foundation, rather than Ascension; 
and  

• Establishment of a mechanism that requires Capella to provide adequate and timely notice 
to the Catholic Foundation of any potential sale, acquisition, or merger involving the assets 
so that it may exercise its right of first refusal.  
 

The department concurs with the analysis and conclusions of the AG’s office. The department 
concludes this sub-criterion is met. 
 
B. WAC 246-312-050 (2) 
Based on the source information reviewed, the department concludes that with the conditions 
within the conclusions section of this evaluation, the applicant has met the criteria in WAC 246-
312-050(2). 
 
(a) If the acquisition results in a reduction or elimination of particular health services, that 
sufficient safeguards are included to assure the affected community has continued access to 
affordable care, and that alternative sources of care are available in the community  
 
RCCH/Capella states it is prepared to make a long-term commitment to the greater Tri-City area 
and to each of the Hospitals’ medical staffs and employees, and to solidify each Hospital’s position 
as the healthcare provider of choice in the respective service areas. RCCH/Capella has access to 
sufficient capital to allow the Hospitals to maintain high quality care for their patients and to 
continue to provide the quality healthcare services that Pasco, Kennewick, and the surrounding 
communities have come to expect. [source: Application, pp 20]  
 
Their CON application made the following statement related to this sub-criterion. [source: CN 
Application 17-38 p11, CN Application 17-37 pp11-12] 
 
“As outlined in the APA, Capella has agreed to: 
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1. For a period of at least 10 years, implement reasonable policies for community benefit 
programs that are generally consistent with the community benefit policies of LHN at the 
time of acquisition. Capella has also assumed the same level of charity care in its pro forma 
financials that Lourdes provided in 2016. 

2. For a period of at least 10 years, continue to participate in Medicare and Medicaid 
programs. 

3. Implement reasonable policies for treatment of indigent patients that are generally 
consistent with the charity care policies of LHN at the time of acquisition. 

 
Capella is committed to providing services consistent with the level of services currently enjoyed 
by service area residents. No elimination or reduction of services is anticipated with approval of 
this project.” 
 
In its evaluation of the CON applications, the department concluded a condition was necessary 
regarding the above identified “essential” services. Prior to RCCH/Capella discontinuing any of 
the “essential” services during the ten years identified in the APA, the condition requires 
RCCH/Capella to submit an application requesting to modify that condition.  [WAC 246-310-
570(1)(d)]   
 
Based on the above analysis and if RCCH/Capella agrees to the condition above, the department 
concludes this sub-criterion is met. 

 
(b) Hospital privileges will not be revoked  

 
Two of the stated objectives of the Board as they initiated their discernment process to identify a 
purchaser was related directly to this sub-criterion: 

• Preserving viability of staff retention and competitive wage and benefits 
• Retaining strong physician and other clinical provider relationships 

 
Once RCCH/Capella was selected as the potential purchaser, the APA was unanimously approved 
by the board “with no dissenting viewpoints.”  Among other things, the APA guarantees that: 
 

• “The transaction will not result in the revocation of hospital privileges for any physicians 
on staff at either of the Facilities in good standing at the time of the closing of the proposed 
transaction.” [source: Application p24] 

 
Based on section 6.22 of the APA and other representations made in its application, the department 
concludes this sub-criterion has been met.  

 
(c) Sufficient safeguards are included to maintain appropriate capacity for health science 
research and health care provider education  

 
The application makes the following statement related to this sub-criterion. 
 
“Per LHN, the Facilities do not currently offer health science research and provider education.” 
[source: Application p11] 
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As such, this sub-criterion is not applicable. 
 
(d) The parties to the acquisition are committed to providing health care to the disadvantaged, 
the uninsured, and the underinsured and to providing benefits to promote improved health in 
the affected community  
 
RCCH/Capella provided the following statement related to this sub-criterion: 
 
“Pursuant to Section 6.21 of the APA, Capella has agreed to implement policies for the treatment 
of indigent patients in a manner consistent with LHN’s charity care policies and practices in effect 
before the Transaction. Also, Capella is required to provide the same general levels of charity 
care as provided by LHN. Capella has committed to cause the Facilities to continue to provide 
services to patients covered by Medicare and Medicaid programs for a period of at least ten (10) 
years. 
 
Furthermore, for a period of ten (10) years, Capella must implement reasonable policies for the 
Facilities’ community benefit programs consistent with LHN’s community benefit policies and 
practices in effect immediately before the Transaction. Any material change to such policies will 
be subject to the approval of the Local Board.” [source: Application p12] 
 
The Certificate of Need application for Lourdes Medical Center expanded upon this point: 
 
“Lourdes operates with a nondiscrimination policy that will be adopted by Capella upon 
acquisition. This nondiscrimination policy assures access to all low income and other underserved 
groups. In addition, Lourdes operates with a Department of Health (Department) approved charity 
care policy (included as Exhibit 7) that Capella also proposes to adopt.  Historically, Lourdes has 
provided charity care above the Department of Health’s regional average for the Central 
Washington region. Capella assumed Lourdes 2016 level of charity care in its proforma 
financials.”  [source: CN Application 17-38 p13] 
 
“Lourdes has provided health care services in Franklin County and has served Benton and 
Franklin Counties since 1916. This history has resulted in well-established working relationships 
with the other health care providers and community organizations. Lourdes has established 
relationships with skilled nursing facilities (for referral of patients), home health and hospice 
providers, and other acute and primary care providers. Each of these relationships will be 
maintained under Capella.” [source: CN Application 17-38 p23] 
 
To determine whether all residents of the service area would continue to have access to a hospital’s 
proposed services, the department requires applicants to provide a copy of its current or proposed 
admission policy, non-discrimination policy, charity care policy, and any other applicable policies. 
 
In its evaluation of the CON applications, the department concluded this access criterion was met, 
based on agreement to specific conditions.  
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Based on the above analysis and with the applicant’s agreement to the related conditions within 
CON evaluations, the department concludes this sub-criterion is met. 
 
(e) Sufficient safeguards are included to avoid conflict of interest in patient referral.  
 
RCCH/Capella provided the following information related to this sub criterion in their application: 
 
“Capella operates each of its hospitals, and will do the same for the Facilities, with a compliance 
program that includes a Code of Conduct which prohibits any conflicts of interest, requires all 
employees to maintain impartial relationships with vendors and suppliers, and prohibits the 
payment for referrals or the acceptance of payment for referrals to other entities. Specifically, the 
Code of Conduct prohibits employees or their families from accepting any gifts (except those of 
nominal value), special discounts or loans, excessive entertainment, or substantial favors from any 
organization or individual that conducts business with the Facilities. The Code of Conduct also 
requires that all agreements for the payment or receipt of money, goods, services, or anything of 
value with physicians be in writing and comply with all federal and state laws including the Stark 
provisions and the Anti-Kickback statute. 
 
Further, Capella will include language prohibiting any employee from entering into side 
agreements with physicians. All employees will be required to annually to sign an acknowledgment 
indicating they have received a copy of the Code of Conduct, and that they have read and 
understand it. 
 
Further, no RCCH facility pays for referrals and none accept payment for referrals made to other 
entities. All payments made to physicians or other entities are made pursuant to current written 
agreements and are at fair market value for actual services performed.  RCCH does not consider 
the value or volume of referrals, or other business generated between the parties.” [source: 
Application p12] 
 
To substantiate these claims, the department conducted research into RCCH/Capella’s practices 
nationwide.  This research did not result in any findings of non-compliance with Stark provisions 
or the Anti-Kickback statute.  The department did find that RCCH/Capella has policies in effect 
in other states that reinforce the assertions above.  This information and these statements are 
sufficient for the department to determine this sub-criterion is met. 
 
C. WAC 246-312-050(3)  
Based on the source information reviewed, the department determines the applicant has met 
criteria in WAC 246-312-050(3) 
 
(3) The department may only approve an acquisition if it also determines that the acquisition 
will not detrimentally affect the continued existence of accessible, affordable health care that is 
responsive to the needs of the community where the hospital being acquired is located. 
 
RCCH/Capella provided the background information related to the sale of both Lourdes Medical 
Center and Lourdes Counseling Center – referred to collectively as the “Facilities” throughout 
their applications.  The summary of this information provided by the applicant is below: 
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“Per LHN, it completed a ministry positioning process in 2013 to identify a primary, long-term, 
sustainable model of healthcare delivery for its future. The ministry positioning process, conducted 
by the LHN Board of Directors (the “Board”), revealed that LHN’s sustainable role was being a 
community provider of unique high-quality health services that were needed by the local 
community. During the ministry positioning work, the Board identified the need for LHN to 
develop a regional affiliation to expand its market presence, obtain scale and increase access to 
care. With those goals in mind, the Board decided to enter into a Catholic-guided decision making 
process, referred to as the discernment process, in order to determine what model of alignment 
would best enable LHN to fulfill its mission and values. The Board initiated the discernment 
process in September 2014. 
 
Although LHN recognized many positive aspects of its affiliation with Ascension Healthcare, LHN 
and Ascension Healthcare mutually decided that the goals of LHN, and the healthcare needs of 
the community it served, would be better met by aligning the Facilities with a regional partner. 
The Board reviewed and discussed the findings of the discernment process at its November 25, 
2014 meeting and determined that an affiliation with a health system with a more regional 
presence was desirable and in the best long term interest of the Facilities and the community. 
 
Utilizing its national relationships, Ascension Healthcare retained, on behalf of LHN, Kaufman, 
Hall & Associates (“Kaufman Hall”) to serve as an advisor to identify potential acquirers for the 
Facilities, and Bradley, Arant, Boult, Cummings, LLP to serve as legal advisor to LHN. Both firms 
are experienced healthcare transaction advisors. Following the discernment process, Kaufman 
Hall initiated a Request for Proposal (“RFP”) process in which twenty-two (22) organizations 
were contacted. These organizations included nonprofit, for-profit, and faith-based health systems. 
 
Six (6) organizations elected to participate in the process and submitted initial proposals.  The 
Board evaluated the organizations taking into account a number of factors, including the proposed 
purchase price for the assets, capital commitments, governance, employee matters, the 
continuance of charity care and community benefit programs, medical staff matters and mission 
preservation. 
 
Ultimately, three (3) organizations were selected to continue in the process. LHN leadership 
conducted discussions with each of the three (3) organizations. In addition, each of the three (3) 
organizations conducted market and facility tours, and each made presentations to the Board for 
consideration. Following the in person meetings and presentations to the Board, the Board 
deliberated and selected Capella; in part because of its growing regional presence and its 
alignment with LHN’s focus and vision. Shortly thereafter the terms and conditions of the proposed 
Transaction were negotiated between the parties. A letter of intent was signed on June 12, 2015, 
and several months later, the Board met to review the final draft of the APA. The parties signed 
the APA on September 28, 2016.” [source: Application pp3-4] 
 
Within their applications, RCCH/Capella has outlined their commitment to wholly adopt the 
policies in effect at both Lourdes facilities, to make $18 million in capital expenditures over the 
next five years, to continue to operate the facilities, to continue to maintain all employees and 
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medical staff in good standing, to continue participation in the Medicare and Medicaid programs, 
maintain current service lines, and to continue to have a local board of trustees.   
 
On March 19, 2018, the department conducted two separate public hearings related to 
RCCH/Capella’s proposed purchase of the two hospitals.  Both public hearings were well attended 
by residents of the Benton and Franklin County communities and surrounding areas.  The majority 
of comments provided by those in attendance recognized the importance of the continued operation 
of both facilities.  Many comments received by the department focused on the $18 million 
investment RCCH/Capella has committed to investing over the next five years.  Public comment 
demonstrated strong support for maintaining these two hospitals. [source: written and oral 
comments provided by community members] 
 
Within the Certificate of Need review, the department identified conditions related to the continued 
operation of both hospitals, including their provision of essential services and participation in the 
Medicare and Medicaid programs.  Prior to receiving Certificates of Need, RCCH/Capella must 
agree to these conditions. 
 
The department reviewed the Ascension discernment process, the ECG valuation report, public 
comments received, and the AG opinion. Based on this review the department concluded that the 
conversion of Lourdes Medical Center and Lourdes Counseling from non-profit to for-profit will 
likely not have a detrimental effect on the continued existence of accessible, affordable health care 
for the residents of the Benton and Franklin County communities and surrounding areas. 
 

Based on the above analysis and agreement to the conditions under the Certificate of Need review, 
the department concludes this criterion is met. 
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M E M O R A N D U M  

 
DATE: May 18, 2018 

TO: John Bry, ECG 
Janis Snoey, AAG 
Nancy Tyson, DOH 
Audrey Udashen, AAG 

FROM: RCCH Healthcare Partners
Lourdes Health Network 

RE: Comments, Observations and Questions Regarding May 16, 2018 Draft Fair Market 
Value of the Lourdes Health Network 

 
Thank you for the opportunity to preview the draft of the ECG Management Consultants Fair Market Value 
of Lourdes Health Network (the “Valuation”).  RCCH Healthcare Partners (“RCCH”) and Lourdes Health 
Network (“LHN”) appreciate the opportunity to have reviewed the Valuation and to provide you with 
these comments, questions and observations.  We are hopeful that ECG and/or the Department of Health 
and Attorney General’s Office will be able to address many of these in the final Valuation and their 
respective assessments of the LHN Conversion Application. 

1) Time of Valuation.   

a) The purchase price and capital commitment were set in 2015 as the culmination of a RFP process.  
Six organizations submitted responses to the RFP.  After an extended process, the LHN Board 
selected RCCH and the parties signed a letter of intent on June 12, 2015.  All pricing issues 
regarding the transaction have been fixed since that time.  See pages 2 and 3 of the May 1, 2017, 
Conversion Application for a full discussion of the RFP process.  The Valuation does not address 
that this RFP process set an actual market price for LHN at the time at which the transaction was 
entered.  We hope this issue is addressed in ECG’s final work product. 

b) The Valuation was performed using fiscal year end 2017 data (note that the fiscal year end is 6-
30); however, the deal was struck several years prior when EBITDA was significantly lower.  For 
example, the normalized EBITDA used as the basis of the forecast for the Valuation is 83% greater 
than the 2014 EBITDA, which was the basis of RCCH and other bidders’ valuations at the time.  
Moreover, FY 2017 is not reflective of the current operating performance of LHN.  The 12/31/17 
financial statements provided to ECG show that LHN’s financial performance significantly declined 
in the 6-month period following 6/30/17.  Adjusted and annualized EBITDA based on 12/31/17 is 
$2.406M, as compared to $8.164m in the Valuation for FY2017.  See Exhibit A.  If you include data 
for the 10-month period ending 4/30/18 (that is, FYE 2018 to date), adjusted-annualized EBITDA 
declines further to $1.226M.  See Exhibit A for EBITDA calculation; see Exhibit B for FY2018 data 
through 4/30/18.  A valuation of LHN based on FYE17 does not present a current picture of LHN’s 
performance. 
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2) ECG Factual Errors and Deficiencies in Assumptions 

a) An EBITDA margin of 5.8%, utilized as the baseline for the forecast, is higher than the historical 
average.  The margin increased from 5.4% in FY16 to 6.2% in FY17 due to lower purchased services 
and professional fees.  Is this considered a sustainable reduction or was it due to the 'management 
services' that were budgeted to be provided by Ascension in FY18 but excluded from valuation 
model?  This 0.4% increase in margins has a $2.8M effect on the present value of the terminal 
cash flow alone.  And as commented on in #1.b. above, this margin is greatly lower in the periods 
after June 30, 2017. 

b) ECG indicates that it dismissed 2018 management fees “assuming it was not for services that are 
necessary to the operations”. Ascension is deliberate and careful in the allocation of costs that 
are necessary and appropriate to operate each of its hospitals. The allocated cost to LHN is 
consistent with how Ascension allocates cost to all its hospitals which includes a variable for the 
relative size of the facility.  Very specifically, if this facility operated as a stand-alone facility much 
of the costs charged to it as management fee, for services provided by Ascension, would have to 
be purchased from other parties and thus the cost would remain and be included in ordinary 
operating expenses.  Similarly, when RCCH acquires LHN, most of the same services Ascension 
currently provides and charges for through management fees will be provided by RCCH.  There is 
no basis to exclude these costs which generally represent true cost of business for this facility. 

c) There is a significant risk to LHN’s continued status as Critical Access Hospital (CAH).  There has 
been various legislative activity in the last two years, at both the federal and state level, that could 
materially impact the reimbursement available to LHN as a CAH, up to and including the loss of 
that status.  LHN has already received notice from CMS that it will lose its CAH status as of May 3, 
2019.  See Exhibit C.  This is a material factor that should be considered in the discount rates used 
in the valuation. 

d) It appears that the 21% tax rate used in the Valuation has the benefit of 2018 tax reform. This 
would not have been known at the time of the transaction at which time it would likely have been 
factored in at a rate around 35%.  The difference in the tax rate has $4M effect on the present 
value of the terminal value alone, not to mention the intervening periods.  

e) A significant reduction in Investment in Unconsolidated Entities from 2016 to 2017 could suggest 
that the investments are underperforming. Therefore, the book value could be significantly 
overstated compared to the fair value of these entities.  Any reduction in the Investment in 
Unconsolidated Entities would be a dollar-for-dollar decrease in the value of Lourdes. 

f) Similarly, the other current liabilities balance is over $12m in 2017 and does not seem to have 
been factored into the valuation.  

3) Final Comments. It should also be noted that LHN is a facility with a 100-year-old infrastructure. The 
depreciation and capital expenditure forecasts imply a shrinking asset base over the forecast period, 
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despite a growing business.  It's highly likely that this facility will require significant and substantial 
capital costs in order to maintain or replace in the future and some increased capex should be 
reflected in reduced free cash flow in out years.  

The $39m investment in LHN (both upfront cash and future capital expenditure commitments) by RCCH 
is substantial and reflected of its current value.  LHN and its management remain available for direct 
communication with ECG. 

If you have questions, we are available to discuss and further explain our logic and rationale.  
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EBITDA CALCULATONS 
  



Lourdes Health Network
2018 EBITDA
Note: Fiscal Year 2018 (July 2017 - June 2018)
(000's)

6 Mons 10 Mons
End Dec End April

2017 2018
Income (Loss) From Recurring Operations 1961 512

Interest 205 347
Income Tax 163 163
Depreciation & Amortization 1650 2776

Reported EBITDA 3979 3798

Exclude One-time Extraordinary Item:
Gain on Sale of Assets 2776 2776

Adjusted EBITDA 1203 1022
Annualized EBITDA 2406 1226
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LHN 4/30/18 Financial Statement 



Consolidated Pasco 
Excluding 

Discontinued 
Operations - 

(WAPasExclDisOps)

System 
Generated 

Eliminations

Pasco 
Adjustments - 

(14006)
Lourdes Medical 
Center - (14004)

Lourdes 
Counseling 

Center - (14002)

Home Office Corp 
Overhead - Pasco - 

(14001)

Lourdes Phys 
Practices - 

(14005)

Phys Of Pasco 
Condo Assoc - 

(14007)

GROSS PATIENT SERVICE REVENUE:
Inpatient $116,701 $0  - $98,103 $17,310  - $1,288 - 

Outpatient 171,502 -  - 122,256 27,399  - 21,847 - 

Total Gross Patient Service Revenue $288,203 $0  - $220,359 $44,709  - $23,135 - 

REVENUE DEDUCTIONS:
Medicare $73,585 $0  - $66,841 $3,986  - $2,758 - 

Medicaid $49,550 $0  - $31,966 $14,875  - $2,709 - 

Blue Cross Blue Shield $16,107 $0  - $13,533 $1,460  - $1,114 - 

Commercial $18,594 $0  - $15,244 $2,045  - $1,305 - 

Uninsured $8,714 $0  - $7,511 $627  - $576 - 

Other $5,823 $0 $0 $6,945 ($1,346) $0 $224 $0 

Total Revenue Deductions $172,373 $0  - $142,039 $21,648  - $8,686 - 

Net Patient Service Revenue Before Bad Debts $115,831 $0  - $78,321 $23,061  - $14,449 - 
Total Bad Debts Deductions $4,702 $0  - $4,563 ($105) $123 $121 - 

Net Patient Service Revenue $111,130 $0  - $73,758 $23,167 ($123) $14,328 - 

OTHER REVENUE:
Total Other Revenue $4,433 $210 $191 $3,205 $390 ($0) $437 - 

Gain on Sale or Disposal of Assets 2,776 -  - 2,776  -  -  - - 

Income From Unconsolidated Entities-Oper 71 -  - 71  -  -  - - 

Net Assets Released from Restriction, net 83 -  - 6 76  - 1 - 

Total Other Operating Revenue $7,363 $210 $191 $6,058 $466 ($0) $438 - 

Total Operating Revenue $118,493 $210 $191 $79,816 $23,633 ($123) $14,766 - 

OPERATING EXPENSES:
Salaries and Wages $47,861 $0  - $18,383 $12,016 $5,300 $12,118 $44 

Employee Benefits 13,865 -  - 5,985 3,271 1,729 2,880 - 

Purchased Services 11,113 -  - 5,251 824 4,333 667 38 

Professional Fees 6,985 -  - 5,553 105 391 936 - 

Supplies 15,998 -  - 13,982 610 293 1,111 2 

Insurance 589 -  - 572  - 17  - - 

Interest 347 -  - 347 0  -  - - 

Income Tax Expense 163 -  - 163  -  -  - - 

Provider Tax Expense  - -  -  -  -  -  - - 

Depreciation and Amortization 2,766 -  - 2,123 449  - 185 9 

Other Operating Expense 18,295 -  - 17,946 6,186 (12,221) 6,345 39 

Total Operating Expense $117,980 $0  - $70,304 $23,461 ($159) $24,242 $132 

Income (Loss) From Recurring Operations $512 $210 $191 $9,512 $172 $35 ($9,476) ($132)
Total Self Insur Trust Investment Income  - -  -  -  -  -  - - 

Inc From Recur Oper B4 Impar/Restrct Exp $512 $210 $191 $9,512 $172 $35 ($9,476) ($132)
Impairment, Restructuring, NonRecuring 42 -  - 18  - 24  - - 

Income (Loss) from Operations $470 $210 $191 $9,494 $172 $11 ($9,476) ($132)

NONOPERATING GAINS (LOSSES):
Total Investment Income $0 $0  -  -  -  -  - - 

Donations 1,829 (210) 1,879 171  - (11)  - - 

Fundraising Activities, Net 0 -  -  -  -  -  - - 

Other NonOperating Activity 234 -  - 118 8  -  - 108 

NonOperating Gains (Losses), Net $2,063 ($210) $1,879 $289 $8 ($11)  - $108 

Net Income (Loss) $2,533 $0 $2,070 $9,783 $180 $0 ($9,476) ($24)
Less Noncontrolling Interests 0 - - - - - - - 

Net Income (Loss) Attributable to Controlling Interest $2,533 $0 $2,070 $9,783 $180 $0 ($9,476) ($24)

ASCENSION
Consolidated Pasco Excluding Discontinued Operations

Summary Consolidating Income Statement at Base of Entity POV
Functional Organization

Actual Year To Date For the Period Ending April FY 2018

Folder Path:  /HFM Financial Reports/Income Statement

Other Dims: USD Total,[ICP Top], AllCustom3, AllCustom4

(Dollars in Thousands)

Report Name: ISSUMCON1

User ID: CSHAR021

05/07/2018 5:22 PM

Application Name: ASCENSION



EXHIBIT C 
 

CMS Letter 



DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
Seattle Regional Office 
701 Fifth Avenue, Suite 1600, MS 400 
Seattle, WA 98104  

Western Division of Survey & Certification 

Lourdes Medical Center May 7, 2018 
520 N Fourth Avenue 
Pasco, WA  99301   

Re: Loss of CAH status 
CMS Certification Number: 501337 

Dear Administrator: 

The Department of Health & Human Services, Centers for Medicare & Medicaid Services 
(CMS), has determined that your Critical Access Hospital (CAH) status will be terminated. 

To participate as a provider of services in the Medicare program, a critical access hospital 
(CAH) must meet all of the provisions of Section 1820 of the Act, be in compliance with each 
of the conditions of participation established by the Secretary of Health & Human Services at 
42 C.F.R. Part 485 Subpart F, be free of hazards to the health and safety of patients, and meet 
such other requirements as shall be established by law or regulation. 

Please recall, a CAH must meet certain location requirements to qualify for designation as a 
critical access hospital, including those defined at 42 C.F.R. § 485.610(c) “The CAH is located 
more than a 35-mile drive (or, in the case of mountainous terrain or in areas with only 
secondary roads available, a 15-mile drive) from a hospital or another CAH, or before January 
1, 2006, the CAH is certified by the State as being a necessary provider of health care services 
to residents in the area”. 

Why we are taking this action 

Prior to a CAH receiving a recertification survey, the CMS Regional Office is required to 
confirm that the location requirements are met in accordance with the guidance described in 
the State Operations Manual, Chapter 2, Section 2256A. Lourdes Medical Center no longer 
meets the location requirements, as evidenced by the following: 

Your off-campus provider based locations below are within a 35 mile drive from another 
hospital or CAH: 

1 Lourdes Occupational Health Center 
9915 Sandifur Parkway, 
Pasco, WA 99301 

3 Lourdes West Pasco 
7425 Wrigley Dr.  
Pasco, WA 99301 

2 Lourdes Urology East 
507 N 5th Ave,  
Pasco WA 99301-5201 

In accordance with 42 C.F.R. §485.610(e)(2): 
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If a CAH or a necessary provider CAH 
operates an off-campus provider-based 
location, excluding an RHC as defined in 
§405.2401(b) of this chapter, but including a
department or remote location, as defined in
§413.65(a)(2) of this chapter, or an off-campus
distinct part psychiatric or rehabilitation unit, as
defined in §485.647, that was created or
acquired by the CAH on or after January 1,
2008…. 

..Then then the off-campus facility 
must meet the requirement at 42 
CFR 485.610(c) to be more than a 
35 mile drive (or a 15 mile drive in 
the case of mountainous terrain or 
an area with only secondary 
roads) from another hospital or 
CAH. Off-campus CAH facilities 
that were in existence prior to 
January 1, 2008, are not subject 
to this requirement.  

The CAH off-campus location regulations at §485.610(e)(2) apply to off-campus 
distinct part units, as defined at §485.647, to departments that are off-campus, to 
remote locations of CAHs, as defined at §413.65(a)(2), and, on or after October 1, 
2010, to off-campus facilities that furnish only clinical diagnostic laboratory tests 
operating as parts of CAHs. The requirements apply, regardless of whether the CAH 
is a grandfathered necessary provider CAH or not. 

The procedures used to determine whether a CAH meets the distance requirements 
are described in the State Operations Manual, Chapter 2, Section 2256A 
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som
107c02.pdf. 

Therefore, we must terminate your designation as a CAH effective no later than May 3, 2019. 
You may choose to convert to an acute care hospital prior to that termination date. 

You may choose to convert to an acute care hospital prior to the termination date, or confirm 
that provider based status for the off-site locations has stopped. If you choose to participate in 
the Medicare program as an acute care hospital, your facility must meet the provisions of 
Section 1861 of the Act and must be in compliance with each of the applicable regulatory 
Conditions of Participation for hospitals at 42 C.F.R. Part 482.  

If you choose to participate in the Medicare program as an acute care hospital, please submit 
the CMS Form 855 to your Medicare Administrative Contractor (MAC) to request a change in 
status, and also notify the State Of Washington (State survey agency) of your change in status 
request. Upon approval of the CMS Form 855, you may request a survey by either your 
accrediting organization or the State survey agency to verify compliance with the acute care 
hospital Conditions of Participation. All Medicare requirements must be met at the time of the 
survey in order for your facility to convert to an acute care hospital. 

CMS review of its determination 

A CAH may request that CMS review its determination that a CAH is not a necessary provider 
if, within 60 days of the date of a letter notifying the CAH that distance requirements have not 
been met, it submits supplementary evidence to CMS for further consideration. The guidance 
issued in Survey and Certification Memorandum 16-08-CAH and located at: 
https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertification 
GenInfo/Downloads/Survey-and-Cert-Letter-16-08.pdf, specifies that the burden is on the 
CAH to provide qualifying evidence demonstrating that necessary provider designation was  

https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som107c02.pdf
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som107c02.pdf
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made by the State prior to January 1, 2006, and that the designation was applicable to the 
specific facility in question. 

Please submit evidence to demonstrate that Sunnyside Community Hospital meets the 
requirement at 42 C.F.R. § 485.610(c) within 60 days of the date of this letter. If Sunnyside 
Community Hospital is unable to demonstrate that it meets the requirement at 42 C.F.R. § 
485.610(c), we must complete the administrative steps to terminate its designation as a CAH 
in the Medicare program. 

Appeal 

If you disagree with this status termination action, you or your legal representative may 
request a hearing before an administrative law judge of the Department of Health and Human 
Services, Departmental Appeals Board (DAB). Procedures governing this process are set out 
in 42 CFR 498.40, et seq.  

You must file your hearing request electronically by using the DAB’s Electronic Filing System 
(DAB E-File) at https://dab.efile.hhs.gov, no later than sixty (60) days after receiving this 
letter. (Please submit a copy to: CMS_RO10_CEB@cms.hhs.gov.) 

Note: Requests for a hearing submitted by U.S. mail or commercial carrier are no 
longer accepted as of October 1, 2014, unless you do not have access to a computer 
or internet service. In those circumstances you may call the Civil Remedies Division to 
request a waiver from e-filing and provide an explanation as to why you cannot file 
electronically or you may mail a written request for a waiver along with your written 
request for a hearing. A written request for a hearing must be filed no later than sixty 
(60) days after receiving this letter, by mailing to the following address:

Department of Health & Human Services 
Departmental Appeals Board, MS 6132 

Director, Civil Remedies Division 
330 Independence Avenue, S.W. 
Cohen Building – Room G-644 

Washington, D.C. 20201 
(202) 565-9462

A request for a hearing should identify the specific issues, findings of fact and conclusions of 
law with which you disagree. It should also specify the basis for contending that the findings 
and conclusions are incorrect. At an appeal hearing, you may be represented by counsel at 
your own expense. 
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If you should have any questions about this action, please contact (206) 615-2313, or 
CMS_RO10_CEB@cms.hhs.gov, Subject: CAH status. 

Sincerely, 

Julius P. Bunch, Manager 
Division of Certification & Enforcement 
CMS Regional Office - Seattle 

Enclosure 
CC: State Of Washington 
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Excerpts from: 
S&C: 15-45-CAH 
S&C: 16-08-CAH 
S&C: 13-26-CAH 

 
Mountainous Terrain Criteria for Distance From Hospitals/ Other CAHs 
A CAH is eligible, based on location in mountainous terrain, to use the shorter minimum distance 
from a hospital/other CAH standard if over 15 miles of the roads on the travel route(s) from the CAH 
to any hospital or another CAH:  

• Are located in a mountain range; and  
• Have either of the following characteristics:  
• Consists of extensive sections of roads with steep grades (i.e., greater than 5 percent), 
continuous abrupt and frequent changes in elevation or direction, or any combination of 
horizontal and vertical alignment that causes heavy vehicles to operate at crawl speeds for 
significant distances or at frequent intervals; or  
• The roads on the travel route are considered by the State Transportation or Highway 
agency to be located in mountainous terrain based on significantly more complicated than 
usual construction techniques required to achieve compatibility between the road 
alignment and surrounding rugged terrain.  
• A letter from the State Transportation or Highway agency specific to the travel route(s) in 
question is required to support the claim of mountainous terrain.  

 

Examples of documentary evidence to demonstrate necessary provider designation 
prior to January 1, 2006 
 
A CAH may request the CMS RO to review the determination of its necessary provider CAH status if, 
within 60 days of the date of a CMS letter that communicates the agency’s determination that the CAH 
distance requirements have not been met, it submits supplementary evidence to the CMS RO for 
consideration. The burden is on the CAH to provide qualifying evidence demonstrating that NP 
designation was made by the State prior to January 1, 2006 and that the designation was applicable to 
the specific facility in question. Note that a CAH does not need to wait before submitting 
supplementary evidence, but may do so before the CAH is due for a recertification survey or at any 
other prior time. Some examples of potentially qualifying evidence include:  
 
a. A letter, issued before January 1, 2006, from the appropriate State authority designating the CAH by 
name as a necessary provider.  
 
b. An edition of the State’s Rural Health Plan, published in 2005 or earlier, identifying the CAH by 
name as a necessary provider.  
 
c. A State’s Rural Health Plan, combined with supporting documented evidence that includes all of the 
following:  

(i) An edition of the State’s Rural Health Plan, published in 2005 or earlier, specifying the 
State’s criteria for a CAH to qualify as a necessary provider; and  
(ii) At the time of its CAH certification, which must have been prior to January 1, 2006, the 
CAH met the State’s criteria to qualify as a necessary provider in accordance with the 
applicable edition of the State’s Rural Health Plan (published in 2005 or earlier). 
Acceptable data sources used to support the documented evidence that the CAH met the 
necessary provider criteria in the State’s Rural Health Plan includes, but are not limited to: 
Health Resources Services Administration (HRSA), U.S. Census Bureau, or data from the 
applicable State departments; and  
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(iii) A signed statement by the appropriate State authority that the State considers the CAH 
to have been designated as a necessary provider before January 1, 2006. This statement 
may be from a date before or after January 1, 2006 when combined with the documented 
evidence cited above. 

 
d. A State law or regulation with supporting documented evidence that includes all of the following:  

(i) The law or regulation, enacted prior to January 1, 2006, specifically describes the 
requirements for necessary provider designation by the State in order to become a CAH, 
and  
(ii) At the time of its CAH certification, which must have been prior to January 1, 2006, the 
CAH met the criteria in the law or regulation to qualify as a necessary provider, and  
(iii) A signed statement by the appropriate State authority that the State considers the CAH 
to have been designated as a necessary provider before January 1, 2006. This statement 
may be from a date before or after January 1, 2006. 

  

Reassessment of Compliance with CAH Location Requirements  

We are reminding all parties that S&C-13-20, issued March 15, 2013, updated the interpretive 
guidelines for §485.610 and §485.610(c) to clarify that a CAH must meet the location and distance 
requirements not only at the time of its initial conversion to CAH status, but at all times thereafter. 
The CAH’s compliance with these requirements must be reassessed at the time of each recertification 
(including the recertification of a deemed status CAH whose accreditation has been renewed). We are 
also making a technical correction in the guidance to reference the appropriate regulation. 
 

Primary Roads  
 
We are updating the guidance in Chapter 2, Section 2256A of the SOM to clarify that a primary road 
includes any US highway, which includes any road:  

 In the National Highway System, as defined in 23 US Code §103(b);  
 In the Interstate System, as defined in US Code §103(c); or,  
 Which is a US-Numbered Highway (also called “US Routes” or “US Highways”), as 
designated by the American Association of the State Highway and Transportation Officials 
(AASHTO), regardless of whether it is also part of the National Highway System.  

 
All of the above are readily identified via signage and on maps by the presence of “US” or “I” above the 
highway number, with the letters and number appearing on a distinctive, uniform shield background 
that is called the six point shield, with five points above and one below the letters and number.  
Although the National Highway System and the U.S. Numbered Highway system largely overlap, they 
are not identical. According to AASHTO, which has responsibility for the U.S. Numbered Highway 
system, this system is intended to facilitate the movement of interstate traffic in two or more States 
with the use of uniform markings.  
 
Given the role all US highways are intended to play in interstate commerce, they are inherently 
primary roads.  
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RE: Lourdes Health Network 
 
Dear Mss. Harlow, Sigman, and Tyson: 
 

I. INTRODUCTION 
 
State law requires that the Attorney General provide the Department of Health (the Department) 
with an opinion as to whether a proposed acquisition of a nonprofit hospital by a for-profit buyer 
complies with certain statutory criteria.  RCW 70.45.060.  The Department has received an 
application from Capella Healthcare, LLC (Capella) and Lourdes Hospital, LLC for the acquisition 
of specified assets of Our Lady of Lourdes Hospital at Pasco d/b/a Lourdes Health Network (LHN). 
Hospital Sales Review Application (Application).  Capella is a privately owned healthcare 
provider, organized on a for-profit basis.  Capella and Regional Care Hospital Partners, Inc., 
another for-profit health system, merged in March 2016, and now operate under the name RCCH 
Health Partners.  As of the date of its initial Application, RCCH operated over 17 regional health 
systems, including Capital Medical Center in Olympia (Capital).  Application, Introductory 
Statement at 4.  LHN is a Washington nonprofit corporation that owns Lourdes Medical Center in 
Pasco, Lourdes Counseling Center in Richland, and other assets.  LHN has been part of Ascension 
Healthcare (Ascension) since 2002.  Application, Introductory Statement at 3.  Ascension is the 
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largest nonprofit Catholic health system in the country, with facilities in 23 states and the District 
of Columbia.    
 
In preparing this opinion, we reviewed the Application and other materials submitted in support 
of Capella’s Application.  

 
We also considered comments and analysis from other interested groups 

and members of the public, as well as the opinion of the independent consultant the Department 
engaged to value the hospitals.  
 
Our opinion is that the proposed acquisition meets certain requirements in RCW 70.45.070, but 
fails to satisfy others.  Notably, we cannot conclude that LHN will receive fair market value for its 
assets, as is required by RCW 70.45.070(5). 
 

II. EXECUTIVE SUMMARY 
 
Our review of the proposed acquisition is limited to whether it satisfies the criteria set forth in 
RCW 70.45.070. RCW 70.45.060(1).  This criteria includes whether (a) the proposed acquisition 
is permitted under chapter 24.03 and other laws governing nonprofit entities, trusts or charities, 
(b) the nonprofit corporation that owns the hospital being acquired exercised due diligence with 
regard to the sale, (c) the procedures used by the nonprofit corporation’s board of trustees in 
making decisions fulfilled their fiduciary duties, (d) any conflict of interest exists related to the 
acquisition, (e) the nonprofit corporation will receive fair market value for its assets, (f) charitable 
funds will not be placed at unreasonable risk, (g) any management contract under the acquisition 
will be for fair market value, (h) the proceeds from the acquisition will be controlled as charitable 
funds independently of the acquiring person or parties to the acquisition, (i) any charitable entity 
established to hold the proceeds of the acquisition will be broadly based in and representative of 
the community, and (j) a right of first refusal to repurchase the assets by a successor nonprofit 
corporation or foundation has been retained. 
 
The sale of nonprofit hospitals, particularly longstanding community institutions such as those at 
issue in this proposed transaction, to a for-profit business raises a number of public policy 
questions.  In addition, the community in which these institutions are located has a number of 
interests at stake.  The legislature has weighed various policy issues, including the potential effects 
of such transactions on the preservation of charitable assets and the future provision of health care 
in the community.  RCW 70.45.010 (legislative findings).  It has made the public policy decision 
that the acquisition of nonprofit hospitals by for-profit entities must be approved when the criteria 
set forth in statute are satisfied.  RCW 70.45.060.  The question for us, accordingly, is whether this 
proposal satisfies the statutory criteria. 
 

The Application under review demonstrates that in recent years LHN lacked capital to invest in its 
facilities and experienced difficulty attracting new physicians.  Letter from Howard Wall III to 
Janis Sigman, (Nov. 13, 2017), Attachment 1, Organizational Ethics Discernment Process, Final 
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Report (Discernment Report) at 7-8.  These challenges caused LHN to lose market share to its 
regional peers over recent years.  Id.  To address these obstacles, the LHN board and officers 
participated in a ministry positioning process in 2013, and a discernment process in 2014, to 
identify a model of healthcare delivery that would foster long-term financial sustainability for 
LHN.  Application, Introductory Statement at 2.  Through these processes, LHN’s leadership 
concluded that it needed to develop an affiliation with a health system that had a regional presence 
and could provide LHN with access to capital.  Id. 
 
Around the same time, another Ascension-affiliated health system in the Northwest, St. Joseph 
Regional Medical Center (SJRMC) in Lewiston, Idaho, sought new ownership.  Given the two 
health systems’ geographical proximity, Ascension chose to seek one purchaser for both health 
systems.  Ascension retained an outside consultant, Kaufmann Hall & Associates (Kaufmann Hall) 
to assist LHN and SJRMC in selecting a purchaser.  Application, Introductory Statement at 2.  
Kaufmann Hall conducted a competitive Request for Proposal process to generate a number of 
different offers for the purchase of LHN and SJRMC.  Id.  Eight parties responded to LHN’s 
solicitation.  Id.  LHN’s board of directors developed a comprehensive set of criteria to evaluate 
proposals for the purchase of its assets.  Id.  Following a lengthy evaluation process, LHN and 
SJRMC selected Capella to purchase their assets.  Id.  LHN’s board and officers selected Capella 
based on its corporate culture, values, and objectives as measured against the evaluation criteria 
they selected.  Email from Brent Eller to Audrey Udashen (Nov. 9, 2017), Attachment (Gallant 
Memorandum).   
 
LHN and Capella entered into a letter of intent and then negotiated an Asset Purchase Agreement 
(APA), through which Capella agrees to purchase LHN and other related assets for $21 million. 
Application, Introductory Statement at 3-4; Application, Appendix 1, Asset Purchase Agreement 
at 6.19, 6.23.  Capella’s offer, as embodied in the APA, includes additional important features, 
such as a commitment to make $18 million in capital expenditures at LHN within five years after 
the closing of the transaction and enter into an agreement with the Bishop of Spokane to preserve 
LHN’s Catholic identity.  Asset Purchase Agreement at 6.19, 6.23.  
 
The Application submitted by Capella includes a proposal for the provision of the net proceeds of 
the sale to the Catholic Foundation of Eastern Washington (Catholic Foundation) to provide 
healthcare to disadvantaged, uninsured, and underinsured residents of Benton and Franklin 
counties and promote healthcare in these communities.  Letter from Howard Wall to Janis Sigman, 
(Nov. 13, 2017), Attachment 5 (Draft Donation Agreement) at § 2.  Based upon an analysis of 
LHN’s liabilities that would need to be discharged as a part of the transaction, it is estimated that 
the Catholic Foundation will receive approximately $6 million dollars.  Letter from Howard Wall 
to Janis Sigman (Aug. 23, 2017), Attachment 8 (Pro Forma Balance Sheet) at 2.  
 
After Capella’s submission of its Application, the Department engaged ECG Management 
Consultants (ECG) to conduct a valuation of the hospitals.  In a report issued on May 31, 2018, 
ECG concluded that the fair market value of the facilities was between $35,200,000 and 
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$38,200,000 as of May 10, 2018.  ECG Management Consultants, Fair Market Value of Lourdes 
Health Network (May 31, 2018) (ECG Valuation).   
 
Our opinion is that the proposed acquisition meets certain requirements in RCW 70.45.070, but 
fails to satisfy others.  Among our conclusions are the following: 
 

• This transaction is authorized by relevant state laws, including the nonprofit corporations 
act; 

• LHN exercised due diligence in authorizing the sale of its assets, selecting Capella as the 
acquiring party, and negotiating the terms and conditions of the sale; 

• Neither LHN nor Capella have any conflicts of interest related to the transaction; 
• LHN will not receive fair market value for the hospitals; 
• The net proceeds of the sale will be controlled by a charitable entity which, with certain 

amendments to the Application, will operate independently of LHN and Capella and which 
will be broadly based in and representative of the communities in which LHN’s assets are 
located;  

• The proceeds of the sale will be used for charitable health purposes consistent with LHN’s 
original purpose and other applicable legal requirements; and 

• The Agreement does not provide for a sufficient right of first refusal on the part of the 
successor nonprofit corporation or foundation to purchase the hospitals if Capella later 
decides to sell them. 
 

This opinion sets forth our analysis pursuant to RCW 70.45.060(1) of the statutory criteria set forth 
in RCW 70.45.070.  For the reasons explained within the body of this opinion, we conclude that 
the proposed acquisition fails to fully satisfy the RCW 70.45.070 criteria.  We therefore 
recommend that the Department condition its approval of the Application upon amendment of the 
Application as follows: 
 

• Amendment of the APA to require Capella to pay fair market value for LHN’s assets; 
• Amendment of the Donation Agreement between LHN and the Catholic Foundation to 

require the Catholic Foundation to hold the proceeds in trust and as permanently restricted 
funds;  

• Establishment of a reasonable process for interim partial transfers of the proceeds of the 
transaction to the Catholic Foundation during the escrow period; 

• Establishment of a process for reasonable review of payments from the escrow account to 
assure that those payments are limited to appropriate liabilities anticipated by the APA; 

• Resolution of discrepancies between the Application and the draft Donation Agreement, 
including resolving the duration of escrow, the precise assets to be conveyed into escrow 
(and concomitant obligations to be paid from escrow), the terms of the escrow, provisions 
for interim investment of escrowed funds, and the treatment of post-closing adjustments, 
all subject to Department of Health and Attorney General approval;  

BAH2303
Sticky Note
conditions start here
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• Vesting of authority in the Catholic Foundation to enforce any and all provisions of this 
transaction governing charitable funds, including without limitation transfers into or out of 
the escrow account;  

• Vesting of the right of first refusal with the Catholic Foundation, rather than Ascension; 
and 

• Establishment of a mechanism that requires Capella to provide adequate and timely notice 
to the Catholic Foundation of any potential sale, acquisition, or merger involving the assets 
so that it may exercise its right of first refusal. 
 

III. PROCEDURAL BACKGROUND 
 
This proposed transaction began with the filing by Capella of an Application for approval of its 
acquisition of LHN's assets on April 28, 2017.  Application.  The initial Application included an 
introductory statement, which provided general background and an overview of the proposed 
transaction, written explanations of the proposed acquisition’s compliance with RCW 70.45 and 
WAC 246-312-040, and a series of exhibits providing greater detail.  Id.    
 
The review of the Application began with a “screening” stage, during which the Department, in 
consultation with the Attorney General’s Office, evaluated the Application to determine whether 
it was complete.  RCW 70.45.040(1).  This review entailed a determination of whether the 
applicant fully responded to the information required by the Department’s administrative rule 
governing the application process, including providing all required documentation.  Id.; 
WAC 246-312-040 (specifying required documentation). After reviewing the initial Application 
and supporting materials, and consulting with this Office regarding our review of the same 
materials, the Department informed Capella that the Application was not complete as originally 
filed.  Letter from Janis R. Sigman to Howard Wall (Jun. 22, 2017).  Capella provided incomplete 
responses to the Department’s screening requests on August 23, 2017, November 13, 2017, and 
December 18, 2017.  Letters from Howard Wall to Janis Sigman (Aug. 23, 2017), (Nov.13, 2017), 
and (Dec. 18, 2017).  Capella provided documents and information completing its application on 
January 12, 2018.  Letter from Howard Wall to Janis Sigman (Jan. 12, 2018).  The Department 
deemed the Application complete on February 6, 2018.  Letter from Janis Sigman to Howard Wall 
(Feb. 6, 2018).   
 
Additionally, the Department engaged ECG Management Consultants as an independent 
consultant to provide expert assistance in evaluating the proposed acquisition, particularly whether 
the purchase price reflects the fair market value of LHN.  On May 31, 2018, we received ECG’s 
final report on the valuation of LHN and the assets that Capella proposes to acquire.  ECG 
Management Consultants, Fair Market Value of Lourdes Health Network as of May 10, 2018, 
(ECG Valuation).     
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On March 19, 2018, the Department conducted two public hearings, one each in Richland and 
Pasco, Washington, to receive testimony from members of the public concerning the proposed 
acquisition.  In addition to oral comments, the Department also received written comments from 
members of the community served by LHN.  Finally, Capella provided, at the Department’s 
invitation, a written response to the public testimony.  Letter from Howard Wall, III to Beth 
Harlow, Karen Nidermayer, and Janis Sigman (Apr. 3, 2018) (Response to Public Comments). 
 

IV. FACTUAL BACKGROUND 
 

A. Lourdes’ facilities 
 
LHN is a nonprofit corporation that operates Lourdes Medical Center, Lourdes Counseling Center, 
and numerous other clinics and healthcare facilities in the Tri-Cities area.  Application, 
Introduction.  The Sisters of St. Joseph founded Our Lady of Lourdes in 1916.  Id.  LHN became 
part of Ascension in late 2002, when Carondelet Health System (LHN’s corporate parent at the 
time) affiliated with Ascension.  Id.  Lourdes Medical Center is a 95-bed acute care hospital located 
in Pasco, Washington, which received a designation as a critical access hospital in 2005.  Id.  
Lourdes Counseling Center, located in Richland, is the only provider of inpatient behavioral health 
services in the Tri-Cities region, serving both adults and children.  Id.  Lourdes Counseling Center 
is licensed for 32 beds and operated 22 beds at the time of the application.  Id.  LHN operates other 
facilities in the Tri-Cities area, including an urgent care facility, occupational health treatment 
center, and a detox facility.  Id.  Together, these facilities offer inpatient, outpatient and emergency 
care services for the residents of Pasco and its surrounding communities.  Id.  
 
In addition to LHN, two other health systems serve the Tri-Cities region.  These include Kadlec 
Regional Medical Center (Kadlec) and Trios Health (Trios).  Kadlec is a 249-bed nonprofit health 
system that recently affiliated with Providence Health & Services (Providence) through 
Providence’s secular arm, Western HealthConnect.   
 
Formerly known as Kennewick General Hospital, Trios is a 101-bed public hospital district, 
primarily serving the Tri-Cities area.  Seattle-based UW Medicine established a strategic 
collaboration agreement with Trios Health in 2015.  Trios filed for Chapter 9 bankruptcy protection 
in June 2017.  Reports indicate that Trios and RCCH are finalizing an agreement for the sale of 
Trios to RCCH once it exits the bankruptcy process.    
 

B. Terms of the Acquisition 
 
Capella and LHN have entered into the APA, under which Capella proposes to purchase 
substantially all LHN’s assets.  Asset Purchase Agreement.  The financial consideration for this 
acquisition consists of two parts.  First, Capella agrees to pay a base purchase price of $21 
million, along with a working capital contribution based on normalized levels at the time of 
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closing.  Id. at 9, 11, and ¶ 2.3.  Second, the APA includes a commitment that Capella will fund 
at least $18 million in capital investments at LHN.  Id. at ¶ 6.23.   
 
The purchase proceeds will be used to satisfy LHN’s debts and other liabilities, with any 
remaining funds to be provided to the Catholic Foundation to disburse and distribute to entities 
that provide healthcare to the disadvantaged, uninsured, and underinsured and promote health in 
Benton and Franklin Counties.  Asset Purchase Agreement; Draft Donation Agreement.  The 
transfer of the surplus from the sale to the Catholic Foundation is envisioned as the vehicle for 
preserving the charitable assets currently held by LHN and will promote and/or fund healthcare 
services in the geographic area LHN primarily serves.  Id.  Based upon the most recent estimate 
of anticipated liabilities with which we have been provided, estimated funding for the Catholic 
Foundation is $6 million.  Pro Forma Balance Sheet.   
 
The proposed transaction also includes a number of elements beyond its purely financial terms.  
The Agreement includes commitments by Capella to allow the facilities to be governed by a local 
board for ten years after closing.  Asset Purchase Agreement at § 6.20.  Capella also commits to 
maintaining charity care policies that are generally consistent with LHN’s current policies, 
preserving LHN’s core clinical services, and participating in the Medicare and Medicaid programs 
for ten years after closing of the transaction.  Asset Purchase Agreement at § 6.21. 
 
Capella has also committed to taking steps to maintain LHN’s Catholic identity by negotiating a 
Catholic Identity Covenant with the Bishop of the Diocese of Spokane (the Bishop).  Letter from 
Howard Wall III to Janis Sigman (Jan. 12, 2018) Attachment 4 (Catholic Identity Covenant).  The 
Catholic Identity Covenant requires Capella to operate LHN consistently with the Ethical and 
Religious Directives for Catholic Health Care Services and other tenants of the Roman Catholic 
Church, allow the Bishop to appoint one board member and approve the Vice President of Mission, 
and fund a diocesan ethicist to advise Capella in the management of the facilities.  Id.    
 

V. ANALYSIS OF STATUTORY CRITERIA 
 

A. Overview of Criteria for Attorney General Opinion 
 
State law requires the approval of the Department for any acquisition of a nonprofit hospital. 
RCW 70.45.030.  That approval is ultimately based upon two sets of statutory criteria, specified 
in both RCW 70.45.070 and .080.  The criteria set forth in RCW 70.45.070 generally address 
concerns related to the preservation of charitable assets.  More specifically, they address legal 
authorization for the transaction, the due diligence exercised by the seller, potential conflicts of 
interest raised by the transaction, the receipt of fair market value for the assets acquired, proper 
preservation of charitable assets through an independent foundation, and a right of first refusal in 
the event of a subsequent sale by the buyer. RCW 70.45.070.  The criteria set forth in 
RCW 70.45.080 address the continued availability of affordable health care in the community after 
the acquisition, continued hospital privileges for medical staff, safeguards as to continued research 
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and education, the buyer’s commitment to continued health care to the disadvantaged, the 
uninsured, and the underinsured, and safeguards against conflict of interest in patient referral.  
RCW 70.45.080. 

 
The role of the Attorney General in evaluating these criteria is limited to providing the Department 
with a written opinion as to whether the acquisition meets the criteria set forth in RCW 70.45.070.  
RCW 70.45.060(1).  The law does not direct the Attorney General to address the criteria of 
RCW 70.45.080; rather, those criteria are evaluated by the Department.  This means that the 
aspects of this proposed transaction related to the preservation of charitable assets are within the 
scope of this opinion.  RCW 70.45.070.  Aspects related to charity care do not fall within the scope 
of this opinion because they relate to the future provision of accessible, affordable medical care 
addressed solely by the Department by statute.  RCW 70.45.080. 

 
This opinion, accordingly, evaluates compliance with the criteria of RCW 70.45.070, but does not 
address RCW 70.45.080.  We evaluate each of the ten criteria of RCW 70.45.070 individually 
below. 
 
For ease of reference, RCW 70.45.070 is set forth in full as follows: 
 

RCW 70.45.070.  Department Review—Criteria to Safeguard Charitable 
Assets.  
 
The department shall only approve an application if the parties to the acquisition 
have taken the proper steps to safeguard the value of charitable assets and ensure 
that any proceeds from the acquisition are used for appropriate charitable health 
purposes.  To this end, the department may not approve an application unless, at a 
minimum, it determines that: 

 
(1) The acquisition is permitted under chapter 24.03 RCW, the 

Washington nonprofit corporation act, and other laws governing nonprofit  
entities, trusts, or charities; 

(2) The nonprofit corporation that owns the hospital being acquired has 
exercised due diligence in authorizing the acquisition, selecting the acquiring 
person, and negotiating the terms and conditions of the acquisition; 

(3) The procedures used by the nonprofit corporation’s board of trustees 
and officers in making its decision fulfilled their fiduciary duties, that the board 
and officers were sufficiently informed about the proposed acquisition and 
possible alternatives, and that they used appropriate expert assistance; 

(4) No conflict of interest exists related to the acquisition, including, but 
not limited to, conflicts of interest related to board members of, executives of, and 
experts retained by the nonprofit corporation, acquiring person, or other parties to 
the acquisition; 
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(5) The nonprofit corporation will receive fair market value for its assets. 
The attorney general or the department may employ, at the expense of the 
acquiring person, reasonably necessary expert assistance in making this 
determination.  This expense must be in addition to the fees charged under 
RCW 70.45.030; 

(6) Charitable funds will not be placed at unreasonable risk, if the 
acquisition is financed in part by the nonprofit corporation; 

(7) Any management contract under the acquisition will be for fair 
market value; 

(8) The proceeds from the acquisition will be controlled as charitable 
funds independently of the acquiring person or parties to the acquisition, and will 
be used for charitable health purposes consistent with the nonprofit corporation’s 
original purpose, including providing health care to the disadvantaged, the 
uninsured, and the underinsured and providing benefits to promote improved 
health in the affected community; 

(9) Any charitable entity established to hold the proceeds of the 
acquisition will be broadly based in and representative of the community where 
the hospital to be acquired is located, taking into consideration the structure and 
governance of such entity; and 

(10) A right of first refusal to repurchase the assets by a successor 
nonprofit corporation or foundation has been retained if the hospital is 
subsequently sold to, acquired by, or merged with another entity. 

 
Statutory Criterion 1. The acquisition is permitted under RCW 24.03, the 

Washington Nonprofit Corporation Act, and other laws 
governing nonprofit entities, trusts, or charities. 

 
The analysis of the first criterion set forth in RCW 70.45.070 requires us to consider whether the 
acquisition complies with nonprofit law.  We conclude that LHN has properly complied with the 
nonprofit corporations act, and that, accordingly, this acquisition is permitted under it. 
 
The Application incorporates the corporate documents that demonstrate the current and historical 
corporate structure of LHN.  Application, Appendix. 2.  Throughout its history, LHN has been 
organized as a Washington nonprofit corporation, although its structure has evolved over time.  It 
was originally incorporated on July 6, 1920, by the Sisters of St. Joseph of Pasco.  Application at 
1-7.  LHN is currently governed by the Restated Articles of Incorporation of Our Lady of Lourdes 
Hospital at Pasco.  Application, Appendix 2 at 111-18.  A Washington nonprofit corporation can 
be organized either with, or without, members.  RCW 24.03.065.  The restated articles specify that 
LHN has one member, Ascension Health, a Missouri nonprofit corporation.  Id. at 113.  
 
The general powers granted to a nonprofit corporation, such as LHN, include the power to sell “all 
or any part of its property and assets.”  RCW 24.03.035(5) (listing powers of nonprofit 
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corporations).  However, if the corporation proposes to sell all, or substantially all, of its assets, 
other than in the ordinary course of its business, it must additionally comply with RCW 24.03.215.  
The proposed transaction contemplates the sale of substantially all of the assets of LHN to Capella, 
thus invoking RCW 24.03.215.  If a corporation has members with applicable voting rights, the 
directors must submit the proposal to a vote at a meeting of the members and the corporation may 
only proceed with the sale if the members approve.  RCW 24.03.215(1). 
 
LHN and Capella executed the APA on September 28, 2016.  Asset Purchase Agreement.  John 
Serle, as chief executive officer of LHN, signed on behalf of LHN.  Id.  This is consistent with 
authorization in the form of a resolution of the LHN board bearing the same date.  Application, 
Exhibit 1 at 78-79.  Ascension Health entered into a Guaranty Agreement in which it committed 
to guarantee the obligations of LHN under the APA.  Application, Exhibit 3.  This, in turn, is 
consistent with a resolution of the Ascension Health Board of Trustees dated September 8, 2016.  
Letter from Howard Wall III to Janis Sigman (Aug. 23, 2017), Attachment 3 at 15-17. 
 
We therefore conclude that RCW 24.03 permits this sale, and that LHN complied with the terms 
of RCW 24.03.215. 
 

Statutory Criterion 2. The nonprofit corporation that owns the hospital being 
acquired has exercised due diligence in authorizing the 
acquisition, selecting the acquiring person, and 
negotiating the terms and conditions of the acquisition. 

 
RCW 70.45.070 does not define due diligence.  Due diligence, absent a more stringent definition, 
is primarily a reasonableness standard under which the Attorney General’s Office is to test the 
process employed by LHN in deciding to sell substantially all of its assets to Capella.  As 
commonly understood, the due diligence analysis does not permit the substitution of one opinion 
for another.  It does not require LHN to have made the best possible choice in choosing to sell 
substantially all of its assets to Capella.  Black’s Law Dictionary defines “due diligence” as “[s]uch 
a measure of prudence, activity, or assiduity, as is properly to be expected from, and ordinarily 
exercised by, a reasonable and prudent man under the particular circumstances; not measured by 
any absolute standard, but depending on the relative facts of the special case” (Black’s Law 
Dictionary 457 (6th ed. 1990)), or “[t]he diligence reasonably expected from, and ordinarily 
exercised by, a person who seeks to satisfy a legal requirement or discharge an obligation”.  
Black’s Law Dictionary, 468 (10th ed. 2014).  As one court described the concept, in a different 
context, “due diligence is not imprisoned within the frame of a rigid standard; it is protean in 
application.”  Osterneck v. E.T. Barwick Indus. Inc., 79 F.R.D. 47, 53 (N.D. Ga. 1978) (quoting 
Azalea Meats, Inc. v. Muscat, 386 F.2d 5, 9-10 (5th Cir. 1967) (discussing “due diligence” in the 
context of applying a statute of limitations)).  Due diligence is largely determined upon the facts 
and circumstances of the particular matter.  See id. 
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a. LHN exercised due diligence in determining that an asset sale was the 
appropriate course 

 
In 2013, after a number of years of breakeven financial performance, LHN found itself unable to 
make necessary capital investments and attract new physicians.  Discernment Report at 2-4.  To 
address these challenges, the LHN board participated in a ministry positioning process in 2013 to 
identify a model of alignment that would foster long-term financial sustainability for LHN.  Id.  
 
During the ministry positioning process, the LHN board examined the specific market conditions 
of the Tri-Cities region.  Id.; Application at 2, 6, 14, 22.  This process revealed that the Tri-Cities 
area was an extremely fast-growing market, especially in the West Pasco area, keeping healthcare 
demand ahead of supply in the region.  Discernment Report at 7-8.  But despite these favorable 
market conditions, the LHN board found that LHN lost significant market share to its regional 
peers over recent years.  Id.  
 
The LHN board also considered LHN’s continued success in providing niche healthcare services, 
including orthopedics and behavioral health, in spite of the competitive pressures it faced.  Id.  
Finally, the LHN board discussed LHN’s unique role as the only faith-based provider in Pasco, 
and its superior quality ratings.  Id.  

 
Because of the growing Tri-Cities market and LHN’s unique place in this market, the LHN board 
concluded that LHN could have a sustainable future as a community provider of high-quality 
health services to Tri-Cities residents.  Id.  However, in order to provide these services at a 
competitive scale, the LHN Board decided that LHN needed to strengthen its market presence by 
developing an affiliation with a regional partner.  Id.  
 
In September 2014, members of the LHN board and additional leadership members (leadership 
group) participated in a discernment process to consider what model of alignment would best allow 
LHN to compete with its regional peers while maintaining its core mission.  Id. at 5-29.  
Discussions during the discernment process focused on the need for any new model of alignment 
to provide for the preservation of (a) LHN’s Catholic identity; (b) behavioral health services; 
(c) local governance; and, (d) allow LHN to gain access to new capital.  Id.  
 
At the conclusion of the discernment process, the leadership group recommended a number of 
guiding principles for a future relationship with another healthcare system including: 
 

• Continued emphasis on providing care for the poor and vulnerable; 
• Maintenance and expansion of mental health programs and services; 
• Preserving the viability of staff retention and competitive wage and benefits; 
• Securing greater access to capital; 
• Maintaining spiritually based care; 
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• Retaining strong community connections; and 
• Retaining strong physician and other clinical provider relationships. 

 
Id. at 8.  
 
The LHN board reviewed the findings of the discernment process at its November 25, 2014, 
meeting.  Application at 4.  The board concluded that the goals of LHN and the healthcare needs 
of the community would be served by ending its affiliation with Ascension and aligning LHN with 
a partner with a larger regional presence.  Id.  
 
For these reasons we conclude that LHN exercised due diligence in authorizing the sale of its 
assets. 
 

b. LHN exercised due diligence in selecting the acquiring person. 
 
Prior to choosing Capella, LHN thoroughly examined all of its options.  LHN evaluated all of its 
potential purchasers using a set of criteria it determined was most significant in maintaining the 
objectives and goals of LHN.   
 

i. Request for Proposals 
 
Following LHN’s decision to seek new ownership, Ascension retained Kaufman Hall to assist 
LHN in identifying potential acquirers for its facilities and Bradley, Arant, Boult, Cummings, LLP 
to serve as legal advisor.  Application at 2.  

 
Kaufman Hall launched a Request for Proposal (RFP) process in February 2015.  Application 
at 3.  Through this process, Kaufmann Hall solicited offers from a diverse group of twenty-two 
potential purchasers, including two local not-for-profit systems, five Catholic systems, eight non-
for-profit regional systems, and seven for-profits.  Id.  The RFP requested that potential purchasers 
respond to criteria derived from the guiding principles identified by the leadership group in the 
discernment process.  Application at 23.  

 
Kaufmann Hall presented the results of the RFP process at a joint meeting of the LHN and SJRMC 
boards on April 13, 2015.  Application, Exhibit 5, Potential Partner Proposal Review (Partner 
Review) at 2.  Kaufman Hall circulated materials with matrices comparing the eight offers based 
on the factors identified by the LHN board.  Id. at 2-5.  These factors included (a) the structure and 
price of each proposal; (b) the capital commitments offered; (c) commitments made to LHN’s 
employees, including the maintenance of LHN’s existing physician network and adoption of the 
current medical staff bylaws; (d) preservation of LHN’s religious identity; (e) charity care 
commitments and maintenance of existing service lines; and (f) timing of closing.  Id.  LHN’s 
officers also received one-page profiles of each of the potential purchasers in advance of this 
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meeting.  Letter from Howard Wall to Janis Sigman (Dec. 18, 2017), Attachment A (Email from 
Robert Smith to John Serle dated April 10, 2015).  
 
The LHN and SJRMC boards discussed the potential risks, merits, and strategic reasons for and 
against each proposal.  Partner Review at 2.  The LHN board found that Capella’s proposal was 
one of the strongest in each of the six categories it selected.  Gallant Memorandum.  Capella’s 
offer included the highest base purchase price, largest capital investments, and made substantial 
commitments to LHN’s employees and physicians, the preservation of Catholic identity, and 
charity care program.  Partner Review at 2-5.  After comparing the eight offers, the LHN board 
invited Capella and three other participants, referred to as Offeror B, Offeror D, and Offeror E1, 
to the next stage of the selection process (Phase II). Application at 8, 14; Exhibit 7 (Strategic 
Partnership Selection).  
 

ii. Transactional due diligence stage 
 
In Phase II of the selection process, the four remaining potential purchasers toured LHN’s facilities 
and met with its leadership.  Andy Slusser, Vice President of Acquisitions & Development and 
Rick Charbonneau, Senior Vice President of Business Development and Payor Relations (Capella 
representatives), visited LHN on Capella’s behalf.  Letter from Howard Wall II to Janis Sigman 
(Jan. 12, 2018), Attachment 2 (Partner Site Visit Agenda).  Capella submitted a list of topics for 
discussion in advance of their meeting with LHN leadership.  Id.  These topics were wide-ranging 
and included LHN’s service line development, physician recruitment efforts, the competitive 
landscape of the Tri-Cities region, and the effect of the Affordable Care Act on LHN’s operations.  
Id. 
 
LHN and Ascension leadership assessed Capella’s compatibility with LHN’s faith-based values 
by inquiring into other Ascension-affiliated facilities’ experience managing joint venture hospitals 
with Capella.  Letter from Howard Wall to Janis Sigman (Dec. 18, 2017), Attachment A (Emails 
between Michael H Schatzlein and Bonnie Phillips dated May 5, 2015).  They received positive 
feedback regarding Capella’s “embrace” of Ascension’s faith-based approach, respect for the role 
of local Bishops, and willingness to comply with the ethical and religious directives that govern 
Catholic healthcare.  Id. 
 
 
 
 

                                                 
1 The Department agreed that if the Applicant identified all parties who responded to the RFP and described 

the terms of each offer received, it could de-identify the potential purchaser associated with each offer by referring to 
them as Offerors A-E.  We therefore identify parties who made offers other than Capella as Offerors A-E throughout 
this opinion.   
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iii. Selection of Capella 
 
Capella, Offeror D and Offeror B submitted letters of intent for the purchase of LHN.2  Strategic 
Partnership Selection, May 12, 2015, at 8.  The letters of intent described each potential 
purchaser’s business model, strategic direction, and final offer.  Id.; Application, Appendix 5.  
Kaufman Hall invited the three final bidders to present their final proposals to the LHN and 
SJRMC boards in person on May 12, 2015.  Application at 7.  Each potential purchaser was given 
an hour and a half to present.  Id.  
 
After the three presentations, Kaufman Hall guided the boards into a comparison of the proposals 
based on the criteria identified in the letters of intent.  Strategic Partnership Selection at 7-10.  This 
criteria included purchase price and capital commitments for the facilities, proposed governance 
structure, charity care and community benefit commitments, contractual commitments to medical 
staff, willingness to preserve the facilities’ Catholic tradition and legacy, and post-closing 
operations, including the continuity of services, local board control, and use of pre-existing 
building names.  Id.  Kaufmann Hall used a proposal matrix to compare and contrast the three 
offers.  Id.  The boards found that Capella’s offer ranked highest in each category.  Id.; Gallant 
Memorandum.  The conclusions that the boards reached, based on their evaluation of Capella’s 
proposal, can be summarized as follows: 
 

Purchase Price - Capella offered the highest base purchase price.3 
 
Capital Commitments - Capella’s capital commitment was the largest of the three final 
offers.4   
 

                                                 
2 Offeror E’s offer only included the purchase of SJRMC.  Ascension attempted to persuade Offeror E to 

extend its offer to include LHN.  Letter from Howard Wall to Janis Sigman (Dec. 18, 2017), Attachment A (Emails 
between Jim Blake, Anthony Speranzo, and and Lauren Colling dated April 2015.)  When these efforts were 
unsuccessful, Kaufman Hall counseled the parties to select a purchaser from Capella, Offeror D, and Offeror B, all of 
whom “indicated that they would maintain the Catholic identity of the hospital, retain critical services to the 
community, continue charity care and community benefit programs, and invest in the growth of the HMs [health 
ministries].”  Id.  

3 The three final offers included both a base purchase price for the facilities and a working capital 
contribution.  Working capital represents the assets of a business that can be applied to its operations.  Working capital 
measures liquidity and the ability to discharge short-term obligations.  Black’s Law Dictionary 222 (10th ed. 2014).  
Offers B and D included a predetermined working capital sum, while Capella offered to pay a working capital amount 
to be determined based on normalized targets at the time of closing.  Id.  Because Capella’s offer provided a method 
for determining its working capital contribution, rather than an exact sum, its net purchase price offer (base purchase 
price plus working capital) was lower than Offeror B, who offered a lower purchase price but a predetermined working 
capital amount.  Id.  Capella later agreed to raise its purchase price to account for its potentially lower net working 
capital contributions.  Letter from Howard Wall to Janis Sigman (Dec. 18, 2017), Attachment A (Email from Jim 
Blake to Anthony Speranzo dated June 3, 2015).   

4 Capella committed to making a $75 million capital contribution at both LHN and SJRMC.  $57 million of 
this contribution is dedicated to SJRMC and $18 million to LHN.  
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Governance - Capella committed allowing LHN to be governed by a board comprised of 
local members for ten years after its sale.   
 
Employee Matters - Capella committed to using commercially reasonable efforts to retain 
all current LHN employees at comparable benefits packages. 
 
Charity Care And Community Benefit - Capella agreed to maintain charity care policies 
generally consistent with LHN’s pre-existing practices, subject to the board’s approval, 
and provide financial support for community benefit programs.  Capella also committed to 
growing and expanding the level of clinical services offered by LHN.  
 
Medical Staff Matters - Capella agreed to maintain LHN’s current network of physicians 
by assuming and honoring all employment and contractual commitments to medical staff 
and adopting the current medical staff bylaws.  The boards also found that Capella’s 
financial strength would provide the resources necessary for LHN to recruit new 
physicians.   
 
Participation In Medicare And Medicaid - Capella committed to participation in the 
Medicare and Medicaid programs for ten years after its purchase of the facilities.  This 
commitment was more robust than that provided by the other potential purchasers who 
only committed to participation for three and five years respectively.  
 
Mission preservation - Capella committed to making best efforts to enter into a Catholic 
tradition agreement with the Bishop of Spokane.   
 
Post-Closing Operations - Capella committed to continuing LHN’s existing clinical 
services for five years and using LHN’s existing building names for ten years after closing.  

 

Id. at 9-10.  
 
In addition to the criteria identified above, the LHN board found that the “vision and values” 
Capella articulated during its presentation most closely aligned with LHN’s needs and mission. 
Gallant Memorandum.  Most significant to the LHN board was Capella’s (a) ability to devote 
corporate resources to ensuring that LHN followed best practices; (b) expand LHN’s services by 
providing the capital for LHN to purchase new technology, add new services, and recruit new 
physicians to achieve high customer satisfaction; and (c) decentralized management philosophy, 
which focused on collaborating with its constituents.  Id.  The LHN board unanimously decided 
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that Capella had the strongest offer and recommended to the board of Ascension Health that it 
choose Capella to purchase LHN.5  Application at 7.   
 
For these reasons, we find that LHN exercised due diligence in authorizing the acquisition and 
selecting Capella to purchase its facilities.   
 

c. LHN exercised due diligence in negotiating the terms and conditions of 
the acquisition. 

 
LHN and Capella entered into a letter of intent on June 12, 2015, to sell Capella substantially all 
of LHN’s assets.  Application at 9.  Subsequently, Ascension, with Kaufmann Hall’s assistance, 
negotiated the terms of the asset purchase.  Letter from Howard Wall to Janis Sigman (Dec. 18, 
2017), Attachment A.  As a result of these negotiations, Capella agreed to raise its purchase price 
for LHN and SJRMC from $125 to $130 million.  Id.; supra at n. 3.  John Serle kept the LHN 
board apprised of this process.  Application Ex. 1 (LHN Board Minutes).   
 
As a part of the final stages of due diligence, LHN’s officers visited Capella facilities in the 
northwest and reviewed employee satisfaction surveys provided by Capella.  Letter from Howard 
Wall to Janis Sigman (Dec.18, 2017), Attachment A.  In addition, LHN officers and Capella 
representatives met with the Bishop of Spokane (Bishop) to discuss Lourdes’ continued operation 
as a Catholic hospital.  LHN Board Minutes (Sept. 1, 2015).  As a result of these meetings, Capella 
negotiated a Catholic Identity Covenant with the Bishop. Catholic Identity Covenant.  The Catholic 
Identity Covenant requires Capella to operate LHN consistently with the Ethical and Religious 
Directives for Catholic Health Care Services and other tenants of the Roman Catholic Church, 
allow the Bishop to appoint one LHN board member, approve the Vice President of Mission for 
LHN, and fund a diocesan ethicist to advise Capella in the management of the facilities.  Id. 
 
The LHN board reviewed the final draft of the APA at a September 26, 2016 board meeting.  LHN 
Board Minutes (Sep. 26, 2016).  The LHN board found that LHN exercised due diligence in 
authorizing the transaction, selecting Capella as the purchaser, and negotiating the terms of the 
transaction.  Id.  The LHN board unanimously recommended approval of the transaction to the 
Ascension Healthcare Board of Trustees.  Id.  The parties signed the APA on September 28, 2016.  
Asset Purchase Agreement.  

 
For all of these reasons, we conclude that LHN exercised due diligence in negotiating the terms 
and conditions of the acquisition.  We accordingly conclude that the Application satisfies the 
second statutory criterion without any need for modification. 

                                                 
5 Ascension is a 501(c)(3) Catholic health system and is the sole member of Ascension Healthcare. Ascension 

Healthcare is the sole member of LHN, and pursuant to the articles of incorporation and bylaws of LHN, Ascension 
and Ascension Healthcare must approve the sale or transfer of all or substantially all of the assets of LHN. Application 
at 2-3.  
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Statutory Criterion 3. The procedures used by the nonprofit corporation’s 
board of trustees and officers in making their decisions 
fulfilled their fiduciary duties, the board and officers 
were sufficiently informed about the proposed 
acquisition and possible alternatives, and they used 
appropriate expert assistance. 

 
A fiduciary duty is generally defined as “[a] duty to act with the highest degree of honesty and 
loyalty towards another person and in the best interests of the other person.”  Black’s Law 
Dictionary 617 (10th ed. 2014).  Under the Washington Nonprofit Corporation Act, these duties 
are codified as follows: 
 

A director shall perform the duties of a director, including the duties as a member 
of any committee of the board upon which the director may serve, in good faith, 
in a manner such director believes to be in the best interests of the corporation, 
and with such care, including reasonable inquiry, as an ordinarily prudent person 
in a like position would use under similar circumstances. 

 
RCW 24.03.127.  Typically, these duties are referred to as the duty of care,6 the duty of loyalty, 
and the duty of obedience.  Shimko v. Guenther, 505 F.3d 987, 992 (9th Cir. 2007) (listing duties 
encompassing the fiduciary duty); see also Washington Recorder Publ’g Co. v. Ernst, 
199 Wash. 176, 189, 91 P.2d 718 (1939) (same); Diaz v. Washington State Migrant Council, 
165 Wn. App. 59, 77 (2011).7 

 
                                                 

6 The corporate version of the duty of care, otherwise known as the business judgment rule, is becoming more 
dominantly applied to nonprofit corporations over the more stringent duty of care under the trust model.  Denise Ping 
Lee, The Business Judgment Rule: Should it Protect Nonprofit Directors?, 103 Colum. L. Rev., 925, 944-45 (2003). 
The Revised Model Nonprofit Corporation Act specifically rejects the trust model, but does not fully adopt the 
business judgment rule.  The business judgment rule is a “presumption that in making a business decision the directors 
of a corporation acted on an informed basis, in good faith and in the honest belief that the action taken was in the best 
interests of the company.”  Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) (citations omitted), overruled on other 
grounds, Brehm v. Eisner, 746 A.2d 244 (Del. Supr., 2000). 

7 See, e.g., James J. Fishman, Checkpoints on the Conversion Highway: Some Trouble Spots in the 
Conversion of Nonprofit Health Care Organizations to For-Profit Status, 23 J. Corp. L. 701, 734-35 (1997-1998) 
(opining that in context of nonprofit corporations, “practical elements” of informed decision making would include: 
(a) opportunity to hear detailed presentation by management, including written materials if appropriate, explaining 
rationale for proposed decision and reasons for management’s particular recommendation; (b) opportunity to hear 
advice and recommendation of recognized outside experts, including legal counsel, on subject; (c) opportunity to 
debate and deliberate on proposal at board level and, if possible, to allow period of days or weeks for reflection and 
further consideration before requiring vote; (d) gathering of information (where appropriate) from comparable 
institutions about how they dealt with similar situations; and (e) opportunity to request any additional information 
deemed relevant by director from management or outside experts, including legal counsel, and time for directors to 
consider such additional information).  See also Patrick K. Moore et al., Legal Issues in Selling and Converting Health 
Care Organizations, 20 Whittier L. Rev. 351 (1998). 
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a. LHN’s board and officers were sufficiently informed about the 
proposed acquisition and possible alternatives and the procedures they 
employed satisfied their fiduciary duties. 

 
The LHN board participated in a ministry positioning process to identify a long term, sustainable 
model of healthcare delivery for LHN’s future.  Application at 6; Discernment Report at 6.  
Through this process, the LHN board determined that LHN needed to strengthen its market 
presence and obtain scale by developing a regional affiliation.  Discernment Report at 8.  Building 
on the ministry positioning process, members of the LHN board and leadership engaged in a 
discernment process to consider the forms of alignment that would allow LHN to obtain scale 
while retaining its commitment to its original mission. Discernment Report; Application 
at 2, 6, 14, and 22.  
 
In order to identify a purchaser of LHN’s assets, the LHN board reviewed the results of the RFP 
process led by Kaufman Hall.  Application at 3.  The RFP process sought offers from a diverse 
group of twenty-two potential purchasers who were asked to respond to criteria selected by the 
LHN board during the discernment process.  Discernment Report at 12; Application at 3, 23.   
 
Kaufmann Hall presented the results of the RFP process at a joint meeting of the LHN and SJRMC 
boards on April 13, 2015.  Partner Review.  As a means of comparing the eight offers, Kaufmann 
Hall created a response matrix that compared each potential purchaser’s offer in the criteria 
identified by the LHN board.  Id.  The use of the Response Matrix created a clear procedure to 
assist the board in focusing on the issues it found most important with regard to choosing a 
potential purchaser.  These elements in the matrix closely aligned with the objectives and goals 
the LHN board articulated during the ministry positioning and discernment processes.  Id.  The 
LHN board found that Capella’s offer was one of the strongest offers in each of the elements it 
considered.  Gallant Memorandum.  From the information received at the April 13 meeting, the 
LHN board chose to invite Capella and two other potential purchasers to continue to Phase II of 
the selection process.  Gallant Memorandum; Application at 14.   

 
Capella, Offeror D and Offeror B were invited to present their final proposals to the LHN and 
SJRMC boards in person on May 12, 2015.  Application at 7; Strategic Partnership Selection.  
After the three presentations, Kaufman Hall guided the boards in a comparison of the proposals, 
making use of another Response Matrix.  Id.   
 
At the completion of the meeting, the boards chose Capella as the potential strategic partner with 
which to begin transaction negotiations and final due diligence.  Gallant Memorandum; 
Application at 18.  The LHN board found that a transaction with Capella would ensure that LHN 
would gain immediate access to capital, allowing it to attract physicians and gain a larger regional 
presence.  Id.  In addition, the board found that Capella was committed to continuing LHN’s 
charity care and community benefit programs, local governance, and Catholic mission through 
entry of a Catholic Identity Covenant with the Bishop of Spokane.  Id. 
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The LHN board decided that it was in the best interest of LHN and was consistent with its 
charitable purposes to enter into a letter of intent to sell its assets to Capella.  Application at 9, 15.  
On June 12, 2015, a letter of intent was entered which set forth that LHN would sell substantially 
all of its assets to Capella and that an asset purchase agreement would be negotiated.  Id.  

 
After significant negotiations and extensive due diligence into the appropriateness of its choice, 
on September 26, 2016, the LHN board reviewed the final version of the APA.  LHN Board 
Minutes (Sept. 26, 2016).  The LHN board determined that the sale to Capella was in the best 
interest of LHN.  Id.; Gallant Memorandum.  The final APA satisfied the objectives set forth by 
the LHN board during the selection process.  Discernment Report at 12.  The APA includes 
provisions that enable LHN to make significant capital investments, continue to provide charity 
care to low-income patients, preserve its Catholic identity, and continue its obligations to its 
current employees.  Asset Purchase Agreement.    

 
For all of these reasons, we conclude that LHN’s board and officers were sufficiently informed 
and fulfilled their fiduciary duties.  
 

i. The board and officers used appropriate expert assistance. 
 
Kaufman Hall, a management-consulting firm with expertise in healthcare transactions, and 
Bradley, Arant, Boult, Cummings, LLP, a law firm that routinely advises healthcare providers in 
transactional matters, assisted LHN through its selection of Capella and the negotiation of the 
terms of its sale.  Application at 10.  
 
Kaufmann Hall was charged with preparing a written request for proposal that defined the 
objectives of LHN and SJRMC with respect to a transaction; initiating a solicitation process; 
receiving, reviewing, and evaluating proposals; engaging in preliminary negotiations with 
potential partners; creating materials for LHN’s and SJRMC’s boards and leadership to compare 
and contrast proposals received by various potential partners; coordinating site visits and 
discussions between LHN and potential partners; and, assisting in the negotiation and finalization 
of the APA between LHN and Capella.  Application.  Bradley, Arant, Boult, Cummings, LLP 
provided legal advice throughout this process.  Id.  

 
We find that the LHN board and officers appropriately used the expert assistance of Kaufmann 
Hall and Bradley, Arant, Boult, Cummings, LLP to consummate the transaction with Capella.  We 
accordingly conclude that the Application satisfies the third statutory criterion without any need 
for modification. 

Statutory Criterion 4. No conflict of interest exists related to the acquisition, 
including, but not limited to, conflicts of interest related 
to board members of, executives of, and experts 
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retained by the nonprofit corporation, acquiring 
person, or other parties to the acquisition. 

 
RCW 70.45.070(4) provides that the department shall not approve an application unless the 
department determines that “[n]o conflict of interest exists related to the acquisition, including, but 
not limited to, conflicts of interest related to board members of, executives of, and experts retained 
by the nonprofit corporation, acquiring person, or other parties to the acquisition.” 
 
Each member of the LHN Board of Directors has executed an affidavit attesting to the absence 
of any conflict of interest in the proposed acquisition.  Application, Exhibit 2.  In addition, at 
the September 26, 2016 board meeting, after reviewing the final APA, the LHN board 
determined that no conflicts of interest relating to the transaction existed.  Application at 17; 
LHN Board Minutes (Sept. 26, 2016).  Further, neither Capella, LHN, nor Ascension have any 
conflicts related to Kaufmann Hall.  
 
There do not appear to exist any conflicts of interest relating to the proposed transaction among 
board members, officers, key employees at the hospitals and experts retained by LHN and 
Ascension, or any other party to the proposed transaction.  Finally, no member of the public has 
offered any evidence of any such conflicts.  Thus, we conclude that there are no conflicts of 
interest regarding the proposed acquisition that would warrant disapproval or modification of 
the acquisition on that basis.  We accordingly conclude that the Application satisfies the fourth 
statutory criterion without need for modification. 
 

Statutory Criterion 5. The nonprofit corporation will receive fair market value 
for its assets. 

 
RCW 70.45.070(5) provides in part that the department shall not approve a conversion application 
unless “[t]he nonprofit corporation will receive fair market value for its assets.”  RCW 70.45 does 
not define “fair market value.”  However, in other contexts this term has been defined to mean 
“the amount of money which a purchaser willing, but not obliged, to buy the property would pay 
an owner willing, but not obligated, to sell it, taking into consideration all uses to which the 
property is adapted and might in reason be applied.”  Donaldson v. Greenwood, 40 Wn.2d 238, 
252, 242 P.2d 429 (1952).  See also In re Estate of Eggert v. State, 82 Wn.2d 332, 335, 510 P.2d 
645 (1973) (When determining fair market value “[a]ll factors and elements which might in reason 
affect values must be taken into account); Rev. Rul. 59-60, 1959-1 C.B. 237 (federal estate and 
gift tax regulations “define fair market value, in effect, as the price at which the property would 
change hands between a willing buyer and a willing seller when the former is not under any 
compulsion to buy and the latter is not under any compulsion to sell, both parties having reasonable 
knowledge of relevant facts.”); American Institute of Certified Public Accountants (AICPA) 
Statement on Standards for Valuation Services No. 1, Valuation of a Business, Business Ownership 
Interest, Security, or Intangible Asset, (SSVS No. 1), Appendix B (defining “fair market value” to 
mean “the price, expressed in terms of cash equivalents, at which property would change hands 
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between a hypothetical willing and able buyer and a hypothetical willing and able seller, acting at 
arm’s length in an open and unrestricted market, when neither is under compulsion to buy or sell 
and when both have reasonable knowledge of the relevant facts.”).     
 
There are well-established, widely-accepted methodologies for determining the value of nonprofit 
hospital assets.  Specifically, the income, market and cost approaches are most frequently deployed 
in conducting nonprofit hospital valuations.  See, e.g., U.S. General Accounting Office, Not-For-
Profit Hospitals: Conversion Issues Prompt Increased State Oversight (GAO/HEHS-98-24 
Dec. 1997) at 9 (The IRS and valuation consultants cite the income, market, and cost approaches 
as generally accepted methods for valuing hospital assets); James J. Fishman, Checkpoints on the 
Conversion Highway: Some Trouble Spots in the Conversion of Nonprofit Health Care 
Organizations to For-Profit Status, 23 J. Corp. L. 701, 719 (1998) (in health care transactions 
valuation methodologies which have been traditionally utilized are replacement cost or asset 
valuation, market comparison, and discounted cash flow analysis); James R. Schwartz and 
H. Chester Horn, Jr., Health Care Alliances and Conversions—A Handbook for Nonprofit Trustees 
(1999) at 67 (valuation methodologies for use in connection with the sale of nonprofit hospitals 
generally include discounted cash flow method, comparable companies method, and similar-
transaction method; discounted cash flow method being “the method that most valuation experts 
believe is the most reliable in establishing value”); Gerald F. Kominski, Valuation of Non-Profit 
Conversion—Techniques for Determining the Value of Health Care Organizations Converting to 
For-Profit Status, UCLA Center for Health Policy Research (January 2001) (generally used 
approaches to valuing nonprofit health care organizations are asset-based analyses, comparable 
market analyses, and income or cash flow analyses).  See also AICPA SSVS No. 1 (three most 
common valuation approaches are “Income (income-based),” “Asset (asset-based),” and “Market 
(market-based)” approaches).8            
 
As noted above, Capella agreed to pay $21,000,000 to purchase substantially all of LHN’s assets, 
subject to certain adjustments for normalized working capital and indebtedness and capital lease 
liabilities assumed by Capella. Asset Purchase Agreement at §2.3.  With that backdrop, we turn to 
a discussion of the valuation of LHN assets.     
 
 
 

                                                 
8 Schwartz and Horn, Jr. summarize the income and market comparison methodologies as follows:  The 

discounted cash flow approach “seeks to project future earnings over the near to mid-term by using past earnings, 
future management projections, or both as a guide.  The experts then apply appropriate discount rates and calculate 
the present value of the projected income stream.  An appropriate industry multiple is then applied to that income 
stream (discounted cash flow) and the result is an estimated value for the hospital.”  Health Care Alliances and 
Conversions—A Handbook for Nonprofit Trustees, at 67.  The similar-transaction (market) approach “attempt[s] to 
find sales of similar stand-alone hospitals.  Appropriate adjustments are then made for size, asset base, profitability, 
market anomalies, locale, and other relevant factors, and an estimate of value is then reached.”  Id. at 69.  
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a. The Seller’s Valuation Analysis 
 
RCW 70.45.030(2) requires that applications for acquisitions of nonprofit hospitals include, in 
part, “a financial and economic analysis and report from an independent expert or consultant of 
the effect of the acquisition under the criteria in RCW 70.45.070.”  Ascension’s Application 
initially did not include such a report.  However, following communications between the 
Department and Ascension, on November 13, 2017, Ascension submitted to the Department a 
report from Deloitte Transactions and Business Analytics LLP (Deloitte).9  Letter from Howard 
Wall to Janis Sigman (Nov. 13, 2017), Attachment 3 (Ascension—Analysis of the Fair Market 
Value of the Invested Capital of Lourdes Health Networks as of June 12, 2015) (Deloitte Report).   

 
Deloitte summarized its valuation process as follows: 

 
We considered and evaluated each of the three traditional approaches to 
value:  the income approach, the market approach, and the asset approach. 
We relied on the income and market approaches to value because we believe 
(1) the income and market approaches were appropriate for the Valuation 
analysis, and (2) sufficient information was available for their use.  We did 
not rely upon the asset approach, we did not consider it to be applicable to 
the analysis.10  

 
Deloitte Report at 7. 
 
Based on its analyses, Deloitte expressed the opinion that “the fair market value of the invested 
capital of [LHN] on a controlling11 basis as of June 12, 2015, is reasonably estimated as follows: 
 
 
 
 
 
 
 
                                                 

9 Deloitte operates as a subsidiary of Deloitte LLP.  Deloitte LLP through its subsidiaries provides audit, tax, 
consulting, and financial advisory services.  The firm’s subsidiaries include Deloitte & Touche LLP, Deloitte 
Consulting LLP, Deloitte Financial Advisory Services LLP, and Deloitte Tax LLP.  Deloitte LLP, formerly known as 
Deloitte & Touche USA LLP, was founded in 1995 and is based in New York, New York.  Deloitte LLP operates as 
a subsidiary of Deloitte Touche Tohmatsu.  Bloomberg([May 24], 2018), accessible at:  
https://www.bloomberg.com/research/stocks/private/snapshot.asp?privcapId=12736281. 

10 More detailed discussions of Deloitte Advisory’s valuation analysis are contained in the addenda to the 
Deloitte Report. 

11As explained in Deloitte Report, “[a] control basis reflects the value of an interest in a business having the 
power to direct the management and policies of that enterprise.”  Deloitte Report at 2.    
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    Fair Market Value ($000’s) 
 
Valuation Method                                Weight         Low                 High 
Unadjusted BEV12 
 
Discounted Cash Flow Analysis 75.0% $16,900 $23,700 
Guideline Public Comparable Analysis  0.0%    23,000    27,600 
Guideline Transactions Analysis 25.0%    22,100    27,600 
Indicated Range of Unadjusted BEV, 
Marketable Basis (Rounded) 

 $18,200  $24,700 

Plus:  Excess/(deficient) working capital       (534)       (534) 
   
Adjusted BEV $17,666   $24,166 
Fair Market Value of Invested Capital 
(Rounded) 

$17,700   $24,200 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        
Id.  
 

b. The Department’s Valuation Analysis 
 

RCW 70.45.070(5) provides that in determining whether the nonprofit will receive fair market 
value for its assets, “[t]he attorney general or the department may employ, at the expense of the 
acquiring person, reasonably necessary expert assistance in making this determination.”  Pursuant 
to this provision, the Department issued a request for proposals for a consulting expert contract 
and executed a contract with ECG Management Consultants.13  The contract with ECG required it 
in part to “conduct an initial review of the valuation approach and assumptions included in the 
original FMV opinion rendered by Deloitte.  ECG will then prepare an updated, consolidated FMV 
range for the Lourdes Health Network facilities based on current financial performance.”  DOH 
Contract PRV22771-0, Exhibit A (Statement of Work).  

 
                                                 

12 “BEV” refers to LHN’s business enterprise value. 
13 ECG Management Consultants provides healthcare management consulting services.  The company offers 

strategy services in the areas of enterprise strategy, facility and capital asset planning, service line strategy, physician 
strategy and alignment, health reform and accountable care organization strategy, transactions and affiliations, 
organizational design, and development, and finance services in the categories of business and financial advisory 
services, payor contracting and reimbursement, provider compensation planning, valuation services, and industry 
benchmarking.  It also provides operations services in the areas of performance improvement, care model 
transformation, patient access, and revenue cycle optimization, regulatory compliance, technology infrastructure and 
operations, and digital health.  The company serves academic medical centers, health systems, community hospitals, 
children’s hospitals, medical groups, payors, and ambulatory surgery centers.  ECG Management Consultants, Inc. 
was founded in 1973 and is headquartered in Seattle, Washington.  Bloomberg ([May 24], 2018), accessible at: 
https://www.bloomberg.com/research/stocks/private/snapshot.asp?privcapId=11311527. 
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On May 18, 2018, ECG provided to the Department an appraisal review report of the Deloitte 
Report (Appraisal Review Report).  The Fair Market Value of Lourdes Health Network—
Concerning Business Appraisal Report Prepared by Deloitte as of November 10, 2017—Appraisal 
Review Report (As of May 10, 2018) (Appraisal Review Report). ECG also provided initial 
exhibits reflecting its own fair market valuation of LHN on May 18, 2018, which it provided in 
final form on May 31, 2018, to accompany its valuation opinion letter.  (ECG Valuation).  In its 
review of the Deloitte Report, ECG identified the following deficiencies, among others:  

 
a) Selection of inappropriate valuation date. 
b) Weaknesses in the relevance14 assigned to certain methodologies.  
c) Reliance on past projected cash flows instead of recent actual data. 
d) Internal inconsistency in developing a discount rate for discounting cash flows 

and weighted cost of capital. 
e) Methodological weaknesses in the application of the guideline transaction method 

of the market approach for determining unadjusted business enterprise value. 
 
Appraisal Review Report at 2-5. 

 
In concluding its review of the Deloitte Report, ECG opined that “[T]he opinion presented by 
Deloitte . . . has deficiencies that weaken the credibility of its conclusions.  Based solely on the 
information provided in the report, it is not reliable.  However, it is possible that Deloitte could 
provide additional support from its work papers to correct the deficiencies observed.”  Id. at 2.  

 
ECG in turn developed its own fair market valuation of LHN’s assets.  ECG’s valuation relied 
solely on the income (discounted cash flow) approach “given this represents the estimated future 
cash flow of the business.”  ECG Valuation, Exhibit I-A n. 4.  Based on its analysis, ECG 
concluded that the fair market value of LHN as of May 10, 2018, was between $35,200,000 and 
$38,200,00015  Id. 
 

c. Timing of Fair Market Value 
 

RCW 70.45 does not expressly address the question whether fair market value is to be determined 
as of the time the Department considers the application, or at some earlier time such as when the 
parties sign an asset purchase agreement.  The legislative history associated with RCW 70.45 
provides no further insight.  See Final Bill Report SSB 5227 (1997).  However, RCW 70.45.070(5) 
provides that the Department shall not approve a proposed acquisition “unless [t]he nonprofit 
                                                 

14 Relevance “[r]efers to the specific relationship of an appraiser’s analytical nexus to a particular appraisal 
standard, method, or procedure forming a supportive and probative basis of the opinion of value offered by the 
appraiser.”  Appraisal Review Report at 1. 

15 Although ECG ultimately did not rely on the market approach to valuing LHN, its application of the 
guideline transaction method and guideline public company method resulted in business enterprise values of 
$46,018,000 and $38,768,000 respectively. ECG Valuation, Exhibits IV-A, V-A. 
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corporation will receive fair market value for its assets” (emphasis added).  RCW 70.45.070(5) is 
written in the future tense, requiring the Department to determine if the nonprofit corporation “will 
receive” fair market value for its assets, not whether it would have received fair market value had 
the proposed purchase price been paid at some time in the past.   
 
Traditional canons of statutory construction call for all words in a statute to be given full effect. 
Overlake Hosp. Ass'n v. Dep't of Health, 170 Wn.2d 43, 52, 239 P.3d 1095 (2010) (“If a statute’s 
meaning or a rule’s meaning is plain and unambiguous on its face, then we give effect to that plain 
meaning.); Rivard v. State, 168 Wn.2d 775, 783, 231 P.3d 186 (2010) (“Statutes must be construed 
to give effect to all language, so as to render no portion meaningless or superfluous.”).  We must 
consider the legislature’s decision to use the phrase “will receive” in order to give meaning to all 
language in RCW 70.45.070(5).  The use of this phrase directs the Department’s assessment of 
fair market value to the time the nonprofit corporation actually receives compensation for its assets.  
Because the Department’s review of a conversion application is the closest practical point in time 
before the sale of the nonprofit’s assets at which fair market value can be assessed, we conclude 
that the valuation of LHN’s assets at the time of the Department’s review gives effect to all of the 
language of RCW 70.45.070(5).   

 
This interpretation also comports with the stated purpose of RCW 70.45.070 — to ensure that the 
parties to a nonprofit conversion “have taken the proper steps to safeguard the value of charitable 
assets . . .” RCW 70.45.070.  Statutory terms are to be interpreted consistently with a statute’s 
underlying policy objectives.  Safeco Ins. Cos. v. Meyering, 102 Wn.2d 385, 392, 687 P.2d 195 
(1984) (The paramount concern of statutory construction is to ensure that the regulation is 
interpreted in a manner that is consistent with the underlying policy of the statute.); Overlake Hosp. 
Ass'n v. Dep't of Health, 170 Wn.2d 43, 52, 239 P.3d 1095 (2010). (Courts read a regulatory term 
within the context of the regulatory and statutory scheme as a whole, not in isolation.).  The value 
of a nonprofit’s assets is most effectively preserved by assessing this value at the time of the asset’s 
sale, when the assets are converted from nonprofit to for-profit status.  The public loses access to 
the benefits provided by the charitable assets at the time of their conversion, not the time of the 
negotiation of their sale.  Therefore, to ensure that the public interest is appropriately compensated 
for its loss of access to these benefits, we conclude that the Department should measure the value 
of the nonprofit’s assets as close as is practicable to time of their sale.   

 
As discussed at pages 10-19, supra, the LHN board engaged Kaufman Hall to assist it in 
identifying potential purchasers of substantially all of LHN’s assets.  Kauffman Hall administered 
a request for proposal process in 2015 in which it contacted twenty-two potential purchasers, 
including nonprofit, for-profit and faith based health systems, six of which submitted proposals.  
Capella’s offer of $21,000,00016 for the purchase of the LHN assets, which represented the highest 
purchase price of all offers received, was the result of this process.  The LHN Board’s utilization 
                                                 

16 Subject to a Net Working Capital adjustment and a reduction for any indebtedness or capital lease liabilities 
assumed by Capella.  APA, § 2.3.   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023136986&pubNum=4645&originatingDoc=I723b51df125011e2b343c837631e1747&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.CustomDigest)
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of this process and Capella’s offer resulting from it provides evidence to support the conclusion 
that the Board may have received fair market value for the LHN assets had the transaction closed 
in 2015.  See Steven R. Hollis, Strategic and Economic Factors in the Hospital Conversion 
Process (Health Affairs – March/April 1997) at 140 (Where assets offered to wide range of 
potential buyers and multiple independent offers received, market “speaks for itself” and board of 
nonprofit has “real-world data to determine actual value.”); U.S. General Accounting Office, Not-
for-Profit Hospitals:  Conversion Issues Prompt Increased State Oversight (GAO/HEHS-98-24 
Dec. 1997) at 12 (“According to the IRS, sellers can more accurately determine the fair market 
value of their hospitals by soliciting competitive bids though an RFP, which opens bidding to the 
public.”); Appraisal Review Report at 3 (“[P]rojected cash flows relied upon by Deloitte for 2015, 
2016, and partial year 2017 . . . may have represented reasonable expectations for the future as of 
June 12, 2015.”).  

 
As explained above, we interpret RCW 70.45.070(5) to require nonprofit corporations to receive 
fair market value based on current conditions in order for the Department to approve a transaction 
under RCW 70.45.  In addition to the statutory basis for considering the current value of LHN’s 
assets, practical considerations militate in favor of valuation based on current conditions.  Both 
ECG and Deloitte used “income” or “discounted cash flow” methods of valuation of LHN’s assets, 
which measure the estimated future cash flow of LHN.  As explained in the Appraisal Review 
Report, the use of outdated financial data in determining future cash flows is atypical and weakens 
the credibility of the resulting analysis.  See id. at 3 (“Typically, the most recent financial data is 
relied upon” in projecting cash flows.).  Further, if the legislature intended any request for proposal 
process (or an applicant’s own fair market value report) to be dispositive of the fair market value 
of the assets at issue, there would have been no reason for the legislature to have provided for the 
Department or Attorney General to employ a valuation expert under RCW 70.45.070(5).  In this 
case, reference to recent financial data results in a materially higher conclusion of value than the 
amount Capella was willing to pay for LHN’s assets in 2015 and that which is indicated in the 
June 15, 2015, Deloitte Advisory valuation.  Appraisal Review Report at 3-4.   

 
The parties to the transaction have identified alleged weaknesses in ECG’s analysis, asserting in 
part that ECG should have utilized available financial data for 2018, should not have excluded 
certain management fees from its analysis, should have acknowledged a risk to LHN’s continued 
status as a Critical Care Hospital, and should have assumed a need for significant infrastructure 
investment at the hospital in the future.  Memorandum from RCCH Healthcare Partners and 
Lourdes Health Network to John Bry, Janis Snoey, Nancy Tyson and Audrey Udashen (May 18, 
2018).  It is not evident to us that the dramatic gulf between ECG’s and Deloitte’s respective 
valuation ranges can be entirely explained by the alleged weaknesses in ECG’s analysis, nor would 
resolving these concerns address the fact that the applicant’s valuation relies on data that is nearly 
three years old.  However, the Department may wish to seek a response from ECG to assist the 
Department in evaluating these assertions and determining whether variances between the 
valuations can be reconciled or diminished   
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To summarize, utilizing actual cash flow data through 2017, ECG concluded that LHN’s fair 
market value as of May 10, 2018 was $35,200,000-$38,200,000.  We conclude that ECG’s 
valuation is more reliable than Deloitte’s because ECG relied upon current data reflective of actual 
performance, where Deloitte relied on older data regarding projected cash flows in order to arrive 
at a valuation as of June 12, 2015.  In addition, ECG identified methodological weaknesses in 
Deloitte’s valuation, including inconsistencies and weaknesses in developing a discount rate for 
discounting cash flows and weighted cost of capital, and the application of the guideline 
transaction method of the market approach for determining unadjusted business enterprise value.  
For these and the other reasons discussed above, we cannot conclude that the sale of LHN’s assets 
for $21,000,000 as contemplated in the APA would result in LHN receiving fair market value for 
those assets.  For these reasons, we conclude that the Application does not satisfy the fifth statutory 
criterion.  
 

Statutory Criterion 6. Charitable funds will not be placed at unreasonable 
risk, if the acquisition is financed in part by the 
nonprofit corporation. 

 
RCW 70.45.070(6) effectively conditions the Department’s approval of an acquisition upon its 
determination that “[c]haritable funds will not be placed at unreasonable risk, if the acquisition is 
financed in part by the nonprofit corporation”.  This criterion is not at issue in this transaction 
because LHN is not financing any part of the acquisition.  Application at 9.   
 
We accordingly conclude that the Application satisfies the sixth statutory criterion without any 
need for modification. 
 

Statutory Criterion 7. Any management contract under the acquisition will be 
for fair market value. 

 
RCW 70.45.070(7) addresses the situation in which the buyer and the seller have a contract for 
one to provide management services to the other.  If the nonprofit either performs services for 
which fair market value is not received, or purchases services for a price that exceeds fair market 
value, then the net purchase price to the seller for the sale of the nonprofit assets effectively might 
be lower than it should be.  This criterion is not at issue in this proposed acquisition because it 
does not involve a management contract.  RCW 70.45.070(7).  Application at 9.  If a management 
contract is to be entered into, it will have to be reviewed by this Office. 
 

Statutory Criterion 8. The proceeds from the acquisition must be controlled as 
charitable funds independently of the acquiring person 
or parties to the acquisition, and must be used for 
charitable health purposes consistent with the nonprofit 
corporation’s original purpose, including providing 
health care to the disadvantaged, the uninsured, and the 
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underinsured and providing benefits to promote 
improved health in the affected community. 

 
The eighth criterion requires that “[T]he proceeds from the acquisition will be controlled as 
charitable funds independently of the acquiring person or parties to the acquisition, and will be 
used for charitable health purposes consistent with the nonprofit corporation’s original purpose, 
including providing health care to the disadvantaged, the uninsured, and the underinsured and 
providing benefits to promote improved health in the affected community[.]”  RCW 70.45.070(8).  
This criterion has several elements: (a) the control of the proceeds as charitable funds; (b) the 
independence of the entity holding the charitable funds from the acquiring person or parties to the 
acquisition; and (c) the dedication of the funds to charitable health purposes.  After first 
summarizing the transaction as it relates to charitable assets, we consider each of these elements 
in turn. 
 

a. Summary of proposal for charitable assets 
 

i. Transfer of Net Proceeds to Catholic Foundation of Eastern 
Washington. 

 
The Application provides that the net proceeds of the transaction will be contributed to the Diocese 
of Spokane for the original charitable purposes for which LHN was formed.  Application at 4.  The 
plan for making this distribution involves two steps.  At closing, certain of the net proceeds will 
be distributed into an escrow account,17 during which time certain claims can be paid from the 
proceeds.  At the end of the escrow period, the remaining funds will be distributed to the Diocese. 
 
The financial transactions to take place at and after closing enlighten this arrangement.  The 
purchase price for LHN is $21 million.  Asset Purchase Agreement at 11.  At closing, Capella is 
obligated to pay to LHN the full purchase price, subject to certain adjustments.  Id. at 19.  The 
price is reduced, first, by “the amount set forth on the Closing Statement with respect to any 
indebtedness or capital lease liabilities assumed by” Capella.  Id.  The APA then provides for other 
adjustments to the purchase price, both before and after closing.  Id.  Before closing, the purchase 
price will be either decreased or increased based upon the difference between a working capital 
statement prepared for closing and a target working capital statement.  Id.  The purchase price is 
adjusted again based upon a further working capital statement prepared by Capella within 90 days 
of closing, calculating LHN’s working capital as of closing.  Id.  Depending on that calculation, 
either LHN refunds money to Capella or Capella pays additional funds to LHN.  Asset Purchase 

                                                 
17 The Application does not provide details regarding the escrow account, but describes it as one to be 

established “pursuant to an arrangement acceptable to the Department of Health and the Attorney General.” 
Application at 21.  To ensure protection of the charitable assets, the Department’s approval of this Application should 
be conditioned upon finalizing the escrow plans and agreement before closing. 
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Agreement at 20.  The purchase price will be further adjusted based upon other defined factors, 
including the value of joint venture interests and taxes.  Id.  
 
Further, Capella assumes some, but not all, of LHN’s existing financial liabilities at closing.  Asset 
Purchase Agreement at 16-19.  A long list of liabilities are excluded from the transaction, meaning 
that they remain LHN’s responsibility.  Asset Purchase Agreement at 17-19.  Examples include 
any claims or potential claims for malpractice or general liabilities arising before closing, liabilities 
arising out of excluded assets, and certain liabilities relating to employees.  Id.  
 
The temporary transfer into escrow is designed to provide time to resolve certain of LHN’s 
obligations and debts that Capella does not assume under the APA, and which cannot be 
immediately quantified or which are not immediately due.  LHN remains obligated for such 
liabilities, and must pay them “in due course in accordance with their terms.”  Asset Purchase 
Agreement at 17.  
 
The Application therefore explains that at closing “the net proceeds remaining after closing 
adjustments, payment of expenses, and repayment of any debt not assumed by Capella under the 
APA will be deposited into an escrow account.”  Application at 9.  Any “indemnification claims” 
will be paid from the proceeds in the escrow account during its duration.18  Id.  The “remaining 
net proceeds will be contributed to the Diocese” at the end of escrow period.  Id.19  
 
The materials submitted to us are inconsistent with regard to the duration of the escrow period.  
The Application itself says that the net proceeds of the transaction will be held in escrow for three 
years following closing, before being conveyed to the Diocese.  Application at 9.  Capella later 
provided, in response to a question from the Department, a draft Donation Agreement by which 
the net proceeds are to be conveyed to the Diocese, in the form of a transfer to the Catholic 
Foundation.  Draft Donation Agreement.  The draft Donation Agreement provides for a seven-year 
escrow period.  Id.  The Applicant has explained to us that the longer, seven-year escrow period is 
now anticipated.  
 

                                                 
18 The APA obligates LHN to indemnify Capella as set forth in the Agreement.  Asset Purchase Agreement 

at 69-73. 
19 The application materials appear to contain two widely divergent estimates of the amount of money that 

might be transferred from escrow to charity.  The Application estimates the amount as “between $1,500,000 and 
$2,000,000.”  Application at 21.  The pro forma balance sheet provided in response to a question from the Department 
estimates the amount as $6,345,394.  Pro Forma Balance Sheet.  We are informally advised that the latter number is 
more likely to be close, but in both cases the dollar figure is an estimate.  The final value for the net proceeds could 
also change, of course, depending on resolution over concerns about fair market value discussed with regard to 
criterion number 5, above, as well.  Ongoing transparency is important in this regard, both for the public and for the 
Diocese. 
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The draft Donation Agreement provides for transfer of the net proceeds from the escrow account 
to the Catholic Foundation.20  The Catholic Foundation is an existing entity, incorporated in 1981 
to carry out religious, educational, and other charitable purposes of the Diocese.  Letter from 
Howard Wall to Janis Sigman (Aug. 23, 2017), Attachment 5 at 3.  A board of directors governs 
the Catholic Foundation and is ultimately responsible to the Bishop of Spokane.  Id. at 5.  
According to its bylaws, the Catholic Foundation currently administers funds and makes grants for 
religious education and community outreach.  Id., Attachment 6 at 8. 
 

ii. Retention of the Existing Lourdes Foundation 
 
An existing foundation established to support the charitable mission of LHN is excluded from the 
proposed transaction, but nonetheless raises concerns about the preservation of charitable assets.  
The Lourdes Foundation held over $2 million in assets invested to support the current mission of 
LHN as of 2015.21  The Lourdes Foundation page on LHN’s website describes its mission:22 

 
Lourdes Foundation was formed in January 1993 as a means to provide financial 
resources to strengthen the Mission of Lourdes.  Each year we focus on projects 
that call us to our mission.   
…To support the Mission of our hospital and the values of the Sisters of St.    
Joseph of Carondelet 
…To strengthen the visibility of the hospital’s Mission within our community 
…To broaden the base of friends of Lourdes 
…To provide financial resources to strengthen the Mission of our healthcare 
services 
 

The Department posed a question during the screening process regarding the future of the Lourdes 
Foundation.  The applicant responded as follows: 
 

Any interest in, and all the assets of the Lourdes Foundation were excluded from 
this transaction. Please refer to Section 2.1(b)(xi) of the Asset Purchase 
Agreement which lists the Lourdes Foundation as an excluded asset. Therefore 
the Lourdes Foundation and all of its funds shall remain separate and independent 
from Capella. 
 

Letter from Janis Sigman to Howard Wall (Aug. 23, 2017) at 6.23  
                                                 

20 The materials supporting the Application refer to the Catholic Foundation of Eastern Washington as simply 
“the Foundation.”  We call it the “Catholic Foundation” in order to distinguish it from the Lourdes Foundation, 
discussed below. 

21 Lourdes Foundation’s Form 990 Informational Tax Return for 2015, obtained online from Guidestar.org.  
22 The quoted passage is online at: https://www.yourlourdes.com/foundation/.  
23 This point may explain why the Application asserts that “LHN does not have any restricted gifts or bequests 

in excess of $10,000.”  Application at 13.  The exclusion of the Lourdes Foundation from the transaction would 

https://www.yourlourdes.com/mission-values/
https://www.yourlourdes.com/foundation/
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b. Application of the Three Requirements of RCW 70.45.070(8) 
 

i. The proceeds from the acquisition will be controlled as 
charitable funds. 

 
1. The Catholic Foundation 

 
With this understanding of the proposal for the use of the proceeds of the transaction, we consider 
whether the proposal satisfies RCW 70.45.070(8).  We conclude that the proposal would satisfy 
this provision if certain conditions are satisfied. 
 
The first requirement of RCW 70.45.070(8) is that the “proceeds from the acquisition [must] be 
controlled as charitable funds.”  Id.  The draft Donation Agreement calls for the transfer of the net 
proceeds of the transaction to the Catholic Foundation following the expiration of the escrow 
period.  Draft Donation Agreement.  These assets are “to be used by the Foundation to further the 
original charitable health purposes for which [LHN] was formed and to benefit the Community 
historically served by [LHN].”  Id.  The Draft Agreement defines the “Community” as Benton and 
Franklin Counties, which comports with LHN’s historical service area.  Id.  The draft Donation 
Agreement further limits the use of the charitable funds to: 

 
a) Provide healthcare to the disadvantaged, uninsured and underinsured in the 

Community;  
b) Promote improved health and healthcare in the Community; and 
c) Promote the charitable health purposes for which [LHN] was formed as more 

described in the Restated Articles of Incorporation of [LHN].” 
 
Id. at 152. 
 
We are comfortable that the draft Donation Agreement would thus commit the net proceeds for 
charitable use.  Several features of the Application nonetheless give us pause and suggest that the 
Department should condition its approval of the transaction.  These items might suggest less than 
a full and robust dedication of the assets to the described charitable use unless they are changed. 
 
Our first concern relates to the characterization of the capacity in which the Catholic Foundation 
will hold the proceeds of the transaction.  The draft Donation Agreement provides, “[t]he parties24 
agree that the monies given to establish the Gift shall be maintained and invested in an account 
owned by the [Catholic] Foundation.”  Draft Donation Agreement (footnote added).  Further, the 

                                                 
presumably preclude identifying any assets of the Lourdes Foundation as assets subject to this transaction.  We have 
not been informed as to whether the Lourdes Foundation has any such restricted gifts or bequests. 

24 The parties to the Donation Agreement are LHN and the Catholic Foundation. Draft Donation Agreement.  
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pro forma balance sheet provided to show the assets the Catholic Foundation may receive describes 
those assets as “temporarily restricted.”  Pro Forma Balance Sheet.  
 
We read RCW 70.45.070(8) to require a robust dedication of the proceeds of the transaction to 
specified charitable uses.  We therefore recommend that the Department’s approval of the 
transaction be conditioned upon amending the draft Donation Agreement to provide, “[th]e parties 
agree that the monies given to establish the Gift shall be maintained and invested in trust in an 
account ((owned by)) of the [Catholic] Foundation” (language altered to emphasize that the 
Catholic Foundation will hold the assets in trust, as not in outright ownership).25  We also 
recommend that the Department condition its approval of the transaction upon an alteration in the 
pro forma balance sheet to indicate that the Catholic Foundation will receive the proceeds of the 
transaction as permanently restricted funds. 
 
We have several concerns regarding the escrow account that will hold the proceeds of the 
transaction for an extended period of time before the funds are conveyed to the Catholic 
Foundation.  These concerns include: 
 

• A need for clarity as to what funds will be deposited into the escrow account; 
• Who will manage the escrow account, and what principles that entity will apply to 

investing funds held in escrow and paying funds out of escrow; 
• The anticipated length of time funds will be held in escrow, and  
• Will funds be paid out of escrow and to the Catholic Foundation when those funds 

will not reasonably be needed to pay anticipated expenses. 
 
The Application and the draft Donation Agreement seem to reflect different assumptions about 
what funds will be deposited into the escrow account.  The Application appears to indicate that the 
escrow account will not receive funds needed for LHN to repay “any debt not assumed by Capella 
under the APA.”  Application at 9.  This seems to suggest an approach under which LHN retains 
funds needed to satisfy certain excluded debts.  Elsewhere the Application provides that 
“[c]oncurrent with the Transaction’s closing, LHN will use a portion of the purchase price to 
defease all of its outstanding debt and pay or otherwise insure or reserve for other of its liabilities 
that Capella is not assuming as part of the Transaction.”  Id. at 21.  This approach does not provide 
for the treatment of existing liabilities that cannot be quantified at closing.  Asset Purchase 
Agreement at 17. 
 
The draft Donation Agreement, in contrast, describes the assets conveyed to the Diocese as 
consisting of “the net proceeds from the Transaction remaining after closing adjustments, payment 
of expenses, and repayment of any debt not assumed by” Capella.  Draft Donation Agreement.  
This assumes that funds used by LHN to pay excluded liabilities were deposited into escrow in the 
                                                 

25 We would not, however, object if the Catholic Foundation comingles the funds for investment purposes 
with its other funds, so long as these funds are accounted for separately.  
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first place.  We understand that the parties intend the latter approach, but the matter should be 
clarified before closing.  
 
The Application does not describe the escrow account, except to say that it will be established 
subject to the approval of the Department and the Attorney General.  Application at 21.  This 
leaves a number of questions unanswered, including who will hold the escrow account, what fees 
that entity may collect, and what principles and procedures will govern the payment of funds out 
of the escrow account.  The Application also does not specify the principles governing the 
investment of escrowed funds or the disposition of investment earnings.  We recommend that the 
Department condition its approval of this transaction upon the resolution of these matters, 
including the express provision that investment earnings on escrowed funds will remain in the 
escrow account for eventual transfer to the Catholic Foundation.  We also recommend that the 
Department’s approval be conditioned on requiring that all transfers out of escrow be timely 
reported to the Catholic Foundation, with an opportunity for the Catholic Foundation to review 
those transfers to assure that they are for proper purposes under the APA, and to require repayment 
if the transfers of the funds should instead have inured to the benefit of the Catholic Foundation’s 
charitable purposes. 
 
As described above, the Application is inconsistent with regard to the anticipated length of time 
the proceeds of the transaction will be held in escrow.  We understand that parties currently 
anticipate a seven-year escrow.  The Application offers no basis for a delay of seven years before 
conveying any portion of the proceeds of the sale to the Catholic Foundation, and this length of 
time seems excessive.  We recognize that some of the potential liabilities to be paid out of escrow 
cannot be quantified in advance, but it also seems reasonable that the extent of unquantified 
potential liabilities will diminish over that seven-year time period.  It also seems reasonable to 
speculate that some liabilities might be covered by insurance in any event, such as potential 
medical malpractice claims arising before closing.  We therefore recommend that the Department’s 
approval of this transaction be conditioned on the establishment of a reasonable process for interim 
partial transfers of proceeds of the transaction to the Catholic Foundation during the escrow period.   
 
We also note that neither the Application nor the draft Donation Agreement specify the treatment 
of post-closing adjustments to the purchase price.  As noted above, the purchase price may be 
adjusted either upward or downward 90 days after closing based on final determination of LHN’s 
working capital at the time of closing.  Asset Purchase Agreement at 20.  We understand that the 
parties envision paying any adjustment into, or from, the escrow account, and the draft Donation 
Agreement seems to assume as much.  Draft Donation Agreement (referring to the net proceeds 
“after all purchase price adjustments have been made and fully settled.” (emphasis added)). 
 
We recommend that the Department condition its approval of these transactions upon the 
resolution of these discrepancies between the Application and the draft Donation Agreement.  This 
includes resolving the duration of escrow, the precise assets to be conveyed into escrow (and 
concomitant obligations to be paid from escrow), and the treatment of post-closing adjustments.  
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Finally, we observe that neither the APA nor the Donation Agreement assign to the Catholic 
Foundation any authority to enforce Capella’s post-closing commitments under the APA.  Draft 
Donation Agreement; Asset Purchase Agreement.  As currently written, the APA provides no 
entity with the authority to enforce its terms against Capella after the transaction closes and LHN 
no longer operates the facilities.  For purposes of this criterion, the statute directs that we advise 
the Department as to whether “the proceeds of the acquisition will be controlled as charitable 
funds.”  RCW 70.45.070(8).  We cannot advise that this will occur unless the Agreement contains 
a mechanism for enforcing the buyer’s obligations to transmit the proceeds of the sale to the 
Catholic Foundation in accordance with the specifications of the APA.  The Catholic Foundation 
would be well positioned to assume this role as the recipient of the charitable funds and as the 
successor to LHN’s charitable mission.  We therefore recommend that approval of this transaction 
be conditioned upon the parties assigning to the Catholic Foundation the authority to enforce 
Capella’s obligations under the APA for the benefit of the community, and to authorize them to 
do so using proceeds of the transaction if necessary.  
 
This should include vesting authority in the Catholic Foundation to enforce the terms of this 
Agreement governing the proceeds of the sale, including without limitation transfers into or out of 
the escrow account.  This provision would augment the statutory authority of the Attorney General 
to enforce the Agreement in certain respects.  See RCW 70.45.110. 
 

2. Lourdes Foundation 
  

We would like further information regarding the treatment of the existing Lourdes Foundation.  As 
described above, the Lourdes Foundation is an existing organization, established to support LHN’s 
charitable mission.  The assets of the Lourdes Foundation are excluded from this transaction, and 
therefore the proper legal treatment of those assets are not at issue in considering this transaction.  
We do not recommend conditioning approval of this transaction on any concerns regarding the 
Lourdes Foundation, but we take this opportunity to advise all concerned that our office will 
require a report on the disposition and continued operation—if any—of the Lourdes Foundation 
pursuant to our independent powers.  The Attorney General has broad authority under Washington 
law to enforce the terms of charitable trusts in the interests of the public beneficiaries of those 
trusts.  See RCW 11.110.120.  The Lourdes Foundation held over $2 million in assets invested to 
support the current mission of LHN as of 2015.  We have examined its publicly-available Form 
990 informational tax return for 2015, and note that it identifies the Lourdes Foundation as a tax-
exempt charitable organization pursuant to 26 U.S.C. § 501(c)(3), and as a supporting organization 
for LHN.  It appears to hold minimal, if any, endowment funds, but has made cash grants to LHN.26  
 
The Lourdes Foundation plainly cannot continue to operate as it has in the past, as a supporting 
organization for LHN.  This is so because LHN will no longer operate the facilities being 
                                                 

26 The information recited in this paragraph is drawn from Lourdes Foundation’s Form 990 Informational 
Tax Return for 2015, obtained online from Guidestar.org.  
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transferred in this transaction and the hospital itself will no longer operate as a charitable 
organization.  We see no indication in the materials we have reviewed of the potential disposition 
of any assets of the Lourdes Foundation.  We note that potentially such remaining assets could be 
distributed to the Catholic Foundation where, combined with the proceeds of this transaction, they 
could continue to serve the health needs of the community.  Or, potentially, these assets may be 
legitimately spent or directed for charitable uses elsewhere.  With no information as to the 
disposition of the Lourdes Foundation or its assets, we can do no more here than to provide notice 
of our continuing interest in this matter. 
 

ii. The proceeds from the acquisition will be controlled 
independently from LHN and Capella. 

 
We next consider the requirement of RCW 70.45.070(8) that the charitable funds be controlled 
independently of the parties to the transaction.  The Application clearly satisfies this requirement.  
As described, the Catholic Foundation is an existing entity governed by a board of directors that 
is ultimately responsible to the Bishop of Spokane.  Draft Donation Agreement.  We trust that the 
Bishop, and through him the Catholic Foundation, will be sufficiently independent of both LHN 
and Capella. 
 

iii. The charitable funds will be dedicated to charitable health 
purposes in the affected community. 

 
The final consideration for purposes of this criterion is whether the charitable benefits of the 
proceeds of the transaction will be sufficiently directed to the affected community.  We are 
satisfied that they will be, but we must note the basis for this conclusion. 
 
LHN has historically served Benton and Franklin counties.  The Catholic Foundation currently 
serves the geographic area of the Diocese of Spokane.  Letter from Howard Wall to Janis Sigman 
(Aug. 23, 2017), Attachment 5 at 3 (articles of incorporation of the Catholic Foundation).  The 
Diocese of Spokane is, of course, headquartered in Spokane and serves 13 counties.  These 
counties include Franklin but not Benton.  Letter from Howard Wall to Janis Sigman (Aug. 23, 
2017) at 3.  The public comments regarding this transaction, as well as our independent 
consideration, suggest concerns that the charitable benefit of the proceeds of the transaction could 
flow to either the 12 counties of the Diocese other than Franklin, or exclude Benton County, or 
both.  See, e.g., written comments of Mark C. Brault, CEO of Grace Clinic (March 18, 2018) 
(Brault Comments). 
 
The Department posed this very question as part of the process for screening the Application for 
completeness.  In response, the draft Donation Agreement specifies that the charitable proceeds of 
the transaction are to be used specifically to benefit “the Community.”  Draft Donation Agreement.  
The Community is described as Benton and Franklin Counties.  Id.  We therefore conclude that 
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the Application provides sufficient safeguards to assure that the proceeds of the transaction will 
be used to serve the community historically served by LHN. 
 

Statutory Criterion 9. Any charitable entity established to hold the proceeds 
of the acquisition will be broadly based in and 
representative of the community where the hospital to be 
acquired is located, taking into consideration the 
structure and governance of such entity.  

 
The ninth criterion requires that the charitable entity established to hold the proceeds of the 
acquisition will be “broadly based in and representative of the community.”  RCW 70.45.070(9).  
The Catholic Foundation is, as just described, headquartered in Spokane and both covers an 
extensive area outside the community served by LHN and excludes Benton County, which is 
served by LHN.  We believe that this problem could be easily cured through the use of a 
mechanism, discussed below, that the Catholic Foundation already uses in another context.  The 
same mechanism could also address a different concern expressed in public comment, that the 
Catholic Foundation has no prior experience making grants related to healthcare.  Brault 
Comments. 
 
The bylaws of the Catholic Foundation currently provide that its Board of Trustees shall determine 
all distributions.  The board has established two distribution committees “for the purpose of 
making grants from identified endowment funds.”  Letter from Howard Wall to Janis Sigman 
(Aug. 23, 2017), Attachment 6 at 8 (By-Laws of Catholic Foundation).  One of these committees 
is the “Religious Education Distribution Committee,” and the other is the “Catholic Community 
Outreach Endowment Distribution Committee.”  Id. 
 
Establishing a third distribution committee to make grants from the proceeds of the transaction 
would provide a governing mechanism representative of the community to be served and provide 
expertise in making grants for healthcare purposes.  We therefore recommend that the Department 
condition its approval of the transaction on the agreement of the Catholic Foundation to establish 
a third distribution committee relating to healthcare grants from the proceeds of the transaction, 
with membership including residents of both Benton and Franklin counties and possessing the 
necessary subject matter expertise.  The Catholic Foundation expressed a willingness to embrace 
a similar approach.  Letter from Howard Wall III to Janis Sigman (Dec. 18, 2017), Attachment B.  
 
We accordingly conclude that the Application satisfies the ninth statutory criterion, conditioned 
upon the establishment of a distribution committee as described. 
 

Statutory Criterion 10. A right of first refusal to repurchase the assets by a 
successor nonprofit corporation or foundation has been 
retained if the hospital is subsequently sold to, acquired 
by, or merged with another entity. 

bah2303
Highlight
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The Department may not approve an acquisition unless it determines that “[a] right of first refusal 
to repurchase the assets by a successor nonprofit corporation or foundation has been retained if the 
hospital is subsequently sold to, acquired by, or merged with another entity.”  RCW 70.45.070(10).  
This criterion serves the obvious purpose of providing a means by which the hospital might be 
acquired if the purchaser subsequently sells it to, or merges with, another entity. 
 
As described in the discussion of Statutory Criterion 8, above, the net proceeds of the transaction 
are ultimately to be transferred to the Catholic Foundation.  The Application, however, vests the 
right of first refusal in the seller, Ascension, if Capella decides to sell the facilities within ten years 
of closing.  Application at 10.  The Guaranty Agreement attached as Exhibit 3 to the APA assigns 
this right to Ascension, as the parent of LHN.  Exhibit 3 to Asset Purchase Agreement at 5.  
 
This arrangement, under which the right of first refusal vests in an entity different from the one 
that receives the net proceeds of the sale, prompted a question from the Department.  That question, 
and Capella’s response, were: 
 

Considering Ascension Health leadership has already determined that 
Lourdes did not fit into their “One Ascension” plans, explain why providing a 
right of first refusal to Ascension Health should the two LHN hospitals be 
subsequently sold to, acquired by or merged with another entity fulfills 
RCW 70.45.070(10). 
 
Ascension retained the right of first refusal because it has both the resources to 
exercise the right should the need arise and the expertise to manage the hospitals if 
it was necessary to repurchase them.  However, Ascension is willing to transfer this 
right to the Diocese of Spokane or another entity acceptable to the Department and 
Ascension if the Department desires such a transfer. 
 

Letter from Howard Wall to Janis Sigman (Nov. 13, 2017) at 1 (bold in original). 
 
After consideration, we conclude that the right of first refusal should be vested in the Catholic 
Foundation, rather than in Ascension.  RCW 70.45.070(10) provides for assigning the right of first 
refusal to the successor nonprofit, rather than in the seller.  It is counterintuitive to vest the right 
of first refusal in a different entity than the one that receives the net proceeds of the transaction, 
especially an entity, like Ascension, which will no longer own or operate hospitals in Washington 
after the sale of LHN.  We see the logic in Capella’s response to the Department, but both the 
statutory language and the belief that the right of first refusal should follow the proceeds of the 
sale lead us to recommend that the Department condition its approval of the transaction on vesting 
the right of first refusal in the Catholic Foundation rather than in Ascension.  We further 
recommend that the Department condition its approval on the establishment of a mechanism that 
requires Capella to provide adequate and timely notice to the Catholic Foundation of any potential 
sale, acquisition, or merger involving the assets. 
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I. CONCLUSION 

For the reasons set forth above, we conclude that the proposed acquisition meets some of the 
requirements of the requirements of RCW 70.45.070, but fails to satisfy others. 

We trust the foregoing will be of assistance. 

Sincerely, 

A RE Y ASHEN 
Assistant Attorney General 
(206) 254-0561 

JEFFREY T. EVEN 
Deputy Solicitor General 
(360) 586-0728 

ROBERT J. FALLIS 
Assistant Attorney General 
(206) 389-3888 
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