STATE OF WASHINGTON
DEPARTMENT OF HEALTH

OFFICE OF THE SECRETARY
I the Matter of : 7 No. M2013-615
CERTIFICATE OF NEED FINAL ORDER ON
‘APPLICATION OF SWEDISH HEALTH SUMMARY JUDGMENT
SERVICES TO ESTABLISH AN ‘ '

ELECTIVE PC| PROGRAM AT _
SWEDISH MEDICAL CENTER/FIRST
HILL,

SWEDISH HEALTH SERVICES, a
Washington non-profit corporation,

- Petitioner.

This matter has come before the Review Officer on delegation by the Sécretary of
Health fé)r administrative review of Swedish Health Services’ (Swedish) Petition for
Administrative Review (Petition) of-Health Law Judge John F. Kuntz's Prehearing Order
No. 1: Initial Order on Summary Judgment (Initial Qrder) dated September 24, 2013.

“The Initial Order granted the Certificate of Need #’rogram's (Program) Summéry
Judgment Mqtion and denied Swedish's application for an elective percutaneous coronary
intervention prograﬁ at Swedish Medical Center/First Hill,

The Program filed a ‘M'emorandqm Opposing Swedish's Peﬁﬁon for Administrative
Review (Response) réquesting that the Review Officar deny Swedish’s Certificate of Need_
(CN) application and suppdrﬁng the adoption of the Initial Order as the Final Order in this

case.
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Based on a review of the record,' the Review Officer grants the Program's Motion
for Summary Judgmént, denies Swedish's CN application for an elective percutaneous
coronary intervention program at Swedish Medical Center/First Hill, and adopts the initiai

Order as the Final Order with the additional conclusions of law in paragraphs 2.9 and 2.10,

| - L PROCEDURAL HISTORY AND FINDINGS OF FACT

Application |

11 On or about Ffabruary 29, 2012, Swedish submitted an appliéation' for a CN to
éstablish an elective percutaﬁeous oorbnary intewention {PCl) program at the Swedish
Medical Center/First Hill fac:ihty2 A "PCI" means an invasive but nonsurgrca! mechanical
prooedure_ and/or device used by cardiologists for the ‘rev_ascula_lrization of obstructed
coronary arteries. See WAC 246-310-705(4). A PCl procedure is where a catheter is
* placed within the coronary artery to study tﬁeni or open them _when they are obstructed.

See Taber's Cyclopedic Medical Dictionary, 21st Edition'(QOOQ), page 1740-1744. PC

procedufes are ';tertiary' health services” or spécia[iied services meeting complicated . -
Anﬁedica] needs that require sufficient patient volumes to optirﬁize provider eﬁeétiveness,
quality of service, and improved ouicomes of care, See WAC 246-310-010(58).

1.2  On April 4, 2013, thé Program issued its evaluation and denied the Swedish.
' application. 'The.‘Program's denial decision was based on a nqmber of factors, First, fhe
" Program determined that there was insufficient need for a new PCl program in the

planning area (King West), as there was not sufficient addition'ai volume to justify a.new

'ncluding Swedish's Petition, Program's Response, the Program's Summary Judgment Motion, Swedish's
Opposilion o the Program’s Summary Judgment Motion, the Program's Reply, Swedish's CN application,
and the Program's svaluation of Swedish’s CN application.

2 «Elective” refers to PCI procedures performed on a stable patlent. WAC 246-310-7056{2). No CN s
required to perform “emergency” PCI procedures {urgently scheduled pracedures within 24 hours due to a
patient's conditions.) WAC 246»310-?05 {3).
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PCl program (300 P.C]_ procedures’ by ihe third year of operation), ~Additionally, the
Program found that the existing two PCI programs (University of Washington Medicél
Center [UWMC] and Noﬁhﬁegt Ho'spita!) within the pianning aréa wére performing less
than 300 PC| pr@qedureé per year. Before a new PC program can be granted a CN,
WAC 246;310;720(2) requires that all PCI programs in the planning area must perform
300 procédures per year after the first three years. Finally, the Program determined that
the new PCI program proposed by Swedish would have a negative impact o the UWMC
(in violation of a requirement of WAC 246-310-715) bylreducing {or potentiat'ly reducing)
the number of elective PCI procedures available to be performed at the UWMC
Interventional Cardiology Fellowship training program. '
413 On April 24, 2013, Swedish filed an Application for Adjudicative Proceeding with the
-Adjudicative Clerk Office. Swedish argued that the Program erred in parforming the need
calculation methodology by including PC! procedures perfonﬁed on residents who lived in
~ other planning areas in the King West need calculation of existing capacity. Swedish also
argued that its proposed PCI program would not have any. impact on University of
~Washington training programs because the Swedish proposal would only aliocate patients
between the two Swedish downtown campuses (Swedish First Hill and Swedish Cherry
Hil).> " These two .cémpuses'are about eight blocks from each other. See Swedish's
Oppoéition to'Prc;gram’é Summary Judgment Motion, page 4, lines 36-37.
1.4. On July 11, 2013, the Progrém filed a SUmn‘{ary Judgment Motion with the
Adjudicative Clerk Office. The Program argued that the Swedish application was properly

denied because: (1) not all of the existing PCI programs in the King West planning area

? Swedish provided a map of the Swedish and UWMC PCl locations as a part of its Opposition to the
Program's Summary Judgment See page 11, which is incorporaled into this Order,
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are performing 300 PCI prooedures a year as required; and (2) the WAC 246-310-745

met_hodology shows no need fbr the Swédish program.

The 300 minimum rule:

1.5  WAC 246-310-720(2) states that the Prog‘ram shall only grant a CN o a new
program if. (1) the statgneed forecasting methodology projects unmet vdlume sufficient to
establish a’ program within the planning area;-and (2) all existing PCI programé in the
' 'plahning area ar; meeting or exceeding the minimum volume standard.

1.6 WAC 246-310-720(1) sets a minimum volume threshold of PCI procedures that
eXisting facifities' must pérfdnn per year in a bian'ning area before a CN can be granted to
an applicant for anotheAr facility in the same planning area. The minimum volume standard
is 300 adult F’Cl. prqcedures per year by the third year of opération and every year
thereafter. WAC 246-310-720(1). The King Wést blanning area contains three other PCl
programs, one at Noﬂhwesf Hosﬁital, one at UWMC, and one at Virginia Mason Medical
Center. o | |

1.7 As of February 2012, when Swédish applied for its CN, using thé 2010 data,
Swedish/Cherry Hill and Virginia Mason were meetiﬁg the rﬁinimum yolum_e threshold of
300 PCI procedures per yéar. Swedisthheny Hill- performed . 1170 procedures and
Virginia Mason performed 568 procedures. .However,_. UWMC' performed only 272
© procedures vper year and Northwest. Hospital performed only 244 procedures per year,
vThese: !evel's are both below the 300 per year minimum volume threshold set by WAC
246-310-720(1). .

1.8 Swedish argues that because UWMC anq Northwest are affiliated, they should be

counted as one provider and therefore the 272 performed by UWMC _andv the 244
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berfozmed by Northwest should be added together to total 518, which would exceed the
300 p_rocedure Ie.veI_Arequirement. Swedish provides no legal authority in support of its
~ interpretation of WAC 246-310-720 (that afﬁl_iated programs are Countéd as one hospital or
program).

Caiculat:nq Need:

18  WAC 246-310- 745(10) sets out a four step process for calculating need for a new
PCI program. Under Step 3 of the Need Forecasting Methodology, the regulatlon sets
forth the following:

S.tep 3. Compute the planning area's turrent capacity.

(a) ldentify all mpattent procedures at CON approved hosp;tals within the
planning area using CHARS data;

“(b) Ident:fy all outpa’nent procedures at CON approved hospttals within the
planning area usmg department survey data;

(¢) Calculate the difference between total PCI procedures in CON approved
hospitals within the planning area reported to COAP or CHARS, The
difference represents total outpatient procedures; or

(d) Sum the results of (&) and (b) or sum the resuits of (&) and (). This total
is the planning area’s current capacity which is assunied to remain constant
over the forecast period.

‘CHARS" is the Depértment of Health's Comprehensive Abstract Reporting System}
“COAP" is the Washington State Clinical Outcomes Assessment Program. Thesev
programs/systems provide statistical d.ata used by PCl applicants.

1.10 Inits ap;plication,' éwedish calculated need by counting only patients who resided
‘ In the planning area. (A significant perce_n‘tage of the patients who obtained PCls reside
outside of the blaﬁning area). Swedish found there- W_as'a net projected neéd of 321 PCI
procedures, which Was sufficient t<.3 support and to estab!ish its requested PCi progrram'.'

See Program _Summary Judgment Motion, Attachment 1, pages 7-11.  The Program
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éounted all patients regardiess of their residence because the WAG specifies that all

procedures are to be counted — not just those on patients residing in the planning area,

Calculated in this manner, there is no need for an additional PCl program. See Program |
- Summary Judgment Motion, Attachment 1, pages 11-13,

The "Allocation” érqument:

1.11 - Swedish argues its-applicafion would not result in a new qﬂol_ce of provider within
the planning are'a be,causé it is si‘mply seeking to allocate its patients between lts Cherry
Hill facility and a First Hill facility. Therefore, Swedish argues, the WAC requiring all other
programs to be operating at 300 procedurés per year-does not apply, Swediéh describes'
thié és an internal allocation of resources, a distribution of patients b_eﬁwéen the two
Swed.ish downtown Seattle c:émpus]’es. However, these two campuses aré separately
licensed hospitals. The First Hif facility is not currently providing PCl care and has not"
provided it since 2006 when Swedish's cardirac care was consolidated In the Cherry Hill
focation. The estabfishmen,f of a new PCI proéram in a new location is not an “allocation.”
Swedish's argument ignores the fact that a new program will potentially attréct new
patients. - , ' '

| Il CONCLUSIONS OF LAW
2.1 The Sec-re'tary has jurisdiction over the subject maﬁer of this case. Chapter 7.0.38
RCW. | | |
2.2 ‘Swed ish's Petition for Review of the Initial Order, and the Prograrﬁ"s Response,
were timely filed. WAC 246-1,0;761.
23  The Secretary is authorized to designate a Review Officer to enter final orders.

Chapter 109, Laws of 2013. The Review 'Ofﬁcer has all the decision-making power that
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the Review Officer would have had to decide and enter the final .order had' the Review
Officer presided over the he_ariAng—;. RCW 34.05.464(4). A

2.4 _ The Presiding Officer shall rule on ‘motions.  WAG 246-10—403(1). An
administrative agency may émploy summary procédures, and may enter an order
summarily disposing of a matter if there is no genuine issue of material fact
Asarco v, Air Quality Coalition, 92 Wn.2d 685, 697, GQ‘I' P.2d 501 (1979). .

2.5 Summary judgment is apﬁropriate “if tﬁe pleadings, deposttions, énswers to
interrogatories, and-admissions on‘ﬁ[é. together with the affidavits, if any, show that there
is-no genuine issue as to ény material fact and that the moving party is entitled to a
judgmen't'as a mattef~of law." CR 56(c). See afso State Farm General ins.‘ Co. v.
Emerson, 7102 Wh.2d 477 (1984). -In a summary judgment motion, the moving party bears
A. the Initial burden of demonstrating there is no genuine dispute as to any material fact,
Young v. Key Pharmaceuticals, 112 Wn.2d 216, 225, 770 P.2d 182 l(A1 989). If the moving
- party meets its initial burden, the burden shiﬂs_ to the non-moving party to set forth specific
| facts sho_wing the existence of a genuine issue of material fact. /d. All facts submitted and
all reasonable infefences from them must Be viewed in the light mést favorable to the
nonmoving party. /d. at 228, ~'

2.6. The facts in the.preseﬁt case are notin dispﬁte. The moving par’fy (the Progr'am)
presents svidence ‘that there are two King West programs (University of Waéhington
Médica! Centér and Northwest Hospi_tal_)' that are below the 300 volume standard set forth
in WAC 246-310-720(1). The non-moving party (Swedish) does not present evidence that
_ disputeé these ﬁgureé. What Swedish does present is an argument that the two afﬁliated'

- hospitals can b’ejoined together to mest the 300 volume standard. It does not provide any

b
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Ieg.at_ailthority in suppért of that afgument and, in fact, this intemretatioﬁ conflicts with the
clear language in WAC 246—31(5-720 and WAC 246-3'1 0-745. The intent behind using the
term hospital in WAC 246-310-720 was to ensure that the specific hospital location did
over 300 PCl procedures a year io ensure that quality of procedure. Interpretiﬁg the rule
_in the way Swedish arguss conflicts with that intent. There is o genuine issue of material
fact and summary judgment is granted for that reason. |

12.7 " Swedish further coritends that only the patienté and procedures that reside within
the planning area should be used in. calculating need. The plain language of Step 3 of
WAC 246-310-745(10) requires the counting of alihpatients regardless of whether they
reside in the planning area and by counting all procedures that take place in the planning
area régardiess 61‘ the residence of the patient. The rule is unambiguous and not subject
to statutory construction. See Agrilink Foods v. Department of Revenus, 153 Wn. 2d 3982
(2005}, Thus, summary judgment is also apbrbpﬁata on this basis.*

2.8  Swedish argues that the Presiding Officer can override CN rules in thi; situation
gi.ven the unique circumstances in this raatter. '_See-Swedish’s Opposition to Program’s
‘ Summary Judgfnerit Motion, at 12-13. Thisargumentvis not persuasive, O,verfiding arule
under the guise of intérpreting it would essentiélfy act to find the rule invalid, .and the
Presiding Officer has no such authority. See WAC 246-10-602(3)(c). A PCl pro‘grém must
withétand a CN feview regardless of whether the applicant already has a progrém in the

planning area.

4 inits evaluation the Program found the Swedish application failed to address the impact of the proposed
Swedish program on the Unlversity of Washington iraining program under WAC 246-310-715(1). See the

" Program evaluation, pages 14-15. The Program did not raise this Issue in its Motion, Glven the Presiding
Officer's summary judgment rufing above, this issue need not be addressed further.
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2.9  As discussed above, the plain language of the department's CN rules prevent ‘
approval of Swedish's application for an elective PCI program at Swedish/First Hil. The
plain language of a staiute must'.be enforced. - State v. Armendariz, 160 Wash.2d 108,
110, 1 56 P.3d —201 (2007). The rules of statutory const_ruction aphly to agency rules and
régulaﬂons. Overlake Hosp. Ass'n v. Dep't of Hea!th, 170 Wn.2d 43, 52, 239 P.3d 1095
(2010). ' '
in the present case, Swedish,' citing the recent state Supreme Court decision in
Odyssey,” asserts that the Review Ofﬁcer has discretion to g'fant its CN application based
on “special circt_Jms@tances”,‘3 irrespactive of whether ité.' application ,satisﬁeé the criteria
biainly stated in the CN rules. See Swédish‘s Petition, pages 10-12. This is a misreading
of Odysssy. In Odyssey, the Progfam denied Odyssey a hospice applicaﬁoh for a lack of
“need" under the methodology using data avaiiabfé at the time of application. Odyssey
requested ‘a.n adjudicative proceeding to contest the dehial. Subsequently, updated data
became available shoWing need under the methodology andrthe Program reversed its
position and supported approval of the arpplication. -The Health Law Judge (HLJ)
considered the updated data in deciding the case in Odyssey's favor (the HLJ approved'
the proposed settlement) _and two opposipg hospice agencies ap-pealed. The court held
that the HLJ did not abuse his discretion in considering the updated need catculatién given
the special circumstances in the:case. King County Pub, Hosp. Dist. No. 2 v. Wash. State

Dep't of Health, 178 Wash.2d. 363, 373, 308 P.3d 416 (2013).

* King County Pub. Hosp. Dist. No. 2 v, Wash. State Dep’ of Health, 178 Wash.2d. 363, 309 P.3d 416
2013). ‘

S Swedish reasons that its application presents special circumstances because a PCI program at
Swedish/First Hill will not establish & new provider of PCI services and will merely allow Swedish to internally
reallocate resources and distribute patients between Its First Hill and Cherry Hill locations. The "allocation”
argument is addressed in paragraph 1.1t : c
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Unlike this case, the applicant in Odyssey did, in facl, qualify for a CN based on the
CN criteria; the special circumstances in Odyssey referred pﬁmarify to the CN application
process and the timing of" the updated 'need data. Odyssey does not stand for the
. proposition that the Program may disregard applicable CN criteria when evaluating an
application due to “special circumstances”. | |
2.10 _ Finally, Swedish interprets a provision of the Administrative Procedure Act, RCW |
34.05.570(3)(h), as giving the Review Officer the authority to disregard the department's
| CN rules in deciding this case. See Swedish's Petition, page. 12, n3. | RCW
34.05.570(3)(h) ssts out a judiciai review standard granting relief from an agency order .
'tﬁat_ is inconsistent with an agency rule-unless the order states *facts and reasons to
demonstrate a rational basls for inconsistency”. Conversely, Swedish reads this statuts to
mean that the depart;ﬁeﬁt may issue an order that is inconsistent with the CN rules so
fong-as It states a rational basis for doing so. Swedish does not cits_a any case law
rsﬁpporting‘its interpretation. Regardless, the decision to deny Swedisﬁ’s application is 7
based on the applicable CN rules and does not implicate RCW 34.05.570(3)(h) because

the decision is not inconsistent with a prior agency rule or order,

~ IH. ORDER
Based on the foregoing Procf;durai History and Findings of Fact, and Conclusions
of Law, itls ORDERED:
The Pr@ram‘s Motion for Summary Judgment is GRANTED. Swedish's’

-application for an elective PC program is DENIED.
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- Dated this 55 _day of jﬁﬁ’l/ﬂﬂ?) , 2014

JOHN WIESMAN, DrPH, MPH
SECRETARY OF HEALTH

By Kristin Peterson
REVIEW OFFICER

NOTICE TO PARTIES:
Either Party may file a petition for reconsideration. RCW 34.05.461(3); RCW 34.05.470.
The petition must be filed within ten (10) days of service of this Order with: -
Adjudicative Clerk Office
Adjudicative Service Unit
PO Box 47879

Olympia, WA 98504-7879
and a copy must be sent to: L :

State of Wa'shington
Department of Health
Office of Legal Services
P.0. Box 47873
Olympid, WA 98504-7873
The petition must state thg' specific grounds upon which reconsideration Is
requested and the relief requested, WAC 246-10-704. The petition for reconsideration is
considered denied twenty (20) days after the petition Is filed if the Adjudicative Clerk Office
has not responded to the petition or served written notice of the date by which action will
be taken on the petitioh.
A pefition for judicial review must be filed and served wjthin thirty (30) days after
service of this Order. RCW 34.05.542, The procedures are identified in chapter 34.05

RCW. Part V, Judicial Review and Civil Enforcement. A petition for reconsideration is not

required before seeking judicial review, If a petition for reconsideration Is filed, the thirty
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(30) day pericd for requesting judicial review does not start untit the petition is réso}ved.
RCW 34,05.470(3).

The Order reméins in eﬁécl even if a petition for recon.sideration or petition for
judicia! review is filed. “Filing” lﬁeans actual receipt of the document by thé_ Adjudicative
Clerk Office. RCW 34.05.010(6). This Order was “served” upon you on the day. it was
deposited in the United States mail, RCW 34.05.010(18).

Final Oréeré will be reported foAthe National Practitioner Data Bank (45 CFR Par
GO) and elsewheré as provided by law. Final orders v;rill be ple‘aced.o'n the Department of
Health's website, otherwise disseminated as required by the Public Records Act, (chapter
42.56 RCW) and the Uniform Disciplinary Act. RCW 18.130.10. All orders are public

documents and may be released.
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