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February 2, 2024 

Ross Valore 

Executive Director, Certificate of Need  

Health Systems Quality Assurance 

Washington State Department of Health 

Via email: CNRulemaking@doh.wa.gov 

Dear Mr. Valore: 

Please accept this letter as NKC’s official comment on the 5th Draft of Rules Workbook 
related to CN exemptions per 2023’s SSB 5569.  

General Comments: 

For the completeness of the record, NKC respectfully requests that the comments we 
submitted in our letter dated November 20, 2023 be added to the Workbook. Our 
comments related to the following sections (see the attached letter for reference). 

1. WAC 246-310-800
2. WAC 246-310-803
3. WAC 246-310-812
4. WAC 246-310-818
5. WAC 246-310-830

NKC also notes that in a few sections of rule, the language could benefit by some clean-up 
and clarity. We assumed that the Department would make those changes. For this reason, 
we did not include those changes, but would be glad to forward them if it would benefit the 
Department.  

Comments on the Draft Rule Language: 

WAC 246-310-812 
In the public comment’s column, it appears that the last line should be “812 (5) (b) (i)”. In 
the draft language column, the same correction applies. 
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WAC 246-310-818  
(14) (a) states that the calculations in the section exclude temporary emergency stations.  
 
The data reported from the Network cannot distinguish between census associated with 
temporary stations and normal stations, so additional guidance is needed. (14) (c) defines 
how data is reported when a staffing emergency is in place but does not define data 
reporting for other temporary emergencies. For non-staffing temporary emergencies, the 
rule should state that the most recent 6 months of data (prior to the temporary emergency 
being approved) will be submitted. This would mirror the rules in section 246-310-812 (5) 
(b) (i) and 246-310-812 (6) (c). Because the Network reporting of data cannot distinguish 
census associated with temporary stations, a failure to clearly define data reporting for 
non-staffing temporary emergencies will lead to confusion on the part of applicants and 
reviewers. 
 
WAC 246-310-818 should also have the proper sub-section reference ((14) (b)) added to 
the last sentence... eligible to apply for special circumstances if all criteria in 246-310-818 are 
met”.  
 
Importantly, the public comment language included in the workbook for the 5th draft of 
rules states that facilities affected by staffing shortage temporary emergencies must still 
meet special circumstance eligibility criteria to receive approval, but this is not explicitly 
stated in the draft rules. It should be stated.  
 
(14) (b) is silent on the eligibility of facilities affected by other temporary emergencies to 
submit applications under a special circumstance request. We request that the draft rule 
language should be modified to read:  
 

(14) (b) A facility that operated temporary emergency stations due to a temporary 
emergency or a staffing shortage emergency identified . . . 
 

In addition, during the January 4, 2024 workshop (as in the workshop prior) there was 
discussion about having the WAC guidance to discern between competing applications, 
when one has been or continues to operate in a staffing emergency and the other in the 
same planning area has not had a staffing issue. NKC offers the following changes to WAC 
246-310-827 for consideration. This language is not intended as “punishment,” but it is 
intended to provide objective criteria to recognize that one provider may have staffing and 
other tools that better support patient access.  

 
WAC 246-310-827 Kidney disease treatment facilities— Superiority criteria. For 

purposes of determining which of the competing applications should be approved, 

the criteria in subsections (1)-(9) of this section will be used as the only means for 

comparing two or more applications to each other. No other criteria or measures 

will be used in comparing two or more applications to each other under any of the 

applicable sub criteria within WAC 246-310-210, 246-310-220, 246-310-230 or 

246-310-240 unless an applicant is currently operating under an emergency staffing 
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situation or has at any time in the six months preceding the application, and other 

competing applications operating in the same planning area have not operated 

under an emergency staffing situation.  In this case, the Department will conduct 

additional analysis in conformance with subsection (10) of this section.  

(9) The application with the highest total score will be the superior alternative for 
the purpose of meeting WAC 246-310- 240(1), unless that applicant is currently 
operating under an emergency staffing situation or has any time in the six months 
preceding the application. If there are other competing applications in the same 
planning area that have not operated under an emergency staffing situation, the 
Department will perform additional analysis under WACs 246-310-210, 246-310-
230 and WAC 246-310-240 (1).  
   

 
Thank you for your consideration of NKC’s comments.  
 
 
Sincerely, 
 
 
 
Robin Larmer 
VP of Legal Affairs and Chief Compliance Officer 
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