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Snowpack Summary for WA 2015 - 2018



Chehalis Basin Curtailments

HOWEVER, we have had a very warm and 
dry month of May and for the 4th year in a 
row, Ecology has issued Curtailment 
Notices/Orders to 93 junior water right 
holders in the Upper (WRIA 23) and Lower 
(WRIA 22) Chehalis Watersheds





Based on streamflow levels as shown in several stream gage 
graphs in the Chehalis Watershed, Ecology’s SWRO Water 

Resources Section issued curtailment notices again in 2018 to 
93 water right holders of surface water diversion irrigation 

water rights that are “junior” in priority date to the Chehalis 
Instream Flow regulation, which was adopted in 1976.

(Any junior surface water rights for indoor domestic purposes 
are not curtailed.)





Overview of Water Rights in SW Washington



What is a water right?

A water right is the legal authorization to use a certain 
amount of public water for a designated purpose.  
The water must be put to a “beneficial use”.

3 kinds of water rights:
• Claim: A “claim” that water was used prior to 1917 Surface 

Water Law or 1945 Ground Water Law (Can no longer can apply for)

• Permit: A “permit” is permission by the state to develop a 
water right – but is not a final water right

• Certificate: Once all the permit conditions are met, a Water 
Right Certificate is issued as a legal record of the water 
right and is recorded with the County Auditor.  A water 
right certificate is considered a property right.
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How do you get a water right?

“Four Part Test”
The answer must be “yes” to all four of the following 

questions for each application for a water right:

1. Is the proposed use beneficial?

2. Is water is available, physically and legally?

3. Will existing water users will not be impaired (including 
streamflow)?

4. Is the proposed use not detrimental to public welfare?
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If the Four Part Test is met and there are no appeals, then 
Ecology may issue a water right permit, which specifies:

• Source of water

• How much can be used

• Purpose of use

• Place of use

• Conditions of use - (e.g., seasonal, minimum flow restrictions, metering)

And this use is at the exclusion of everyone else….
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What does a Water Right Give You?



Stages of a Water Right (Which takes several years between application, permitting and final Certificate)

Stage Purpose

Application Establishes intent to 
appropriate

Permit Authorization to develop

Proof of Appropriation Water put to beneficial 
use

Certificate Perfection of water right



Groundwater vs. Surface Water

For Groundwater:
• The withdrawal of the first 5000 gallons per day is exempt 

from needing a water right [There are actually 4 separate “exemptions” – more detail in a few slides]

• Measured in Gallons per Minute (GPM)

For Surface Water:
• ANY amount of withdrawal (diversion) needs a water right
• Measured in Cubic-feet per second (CFS)
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Four Recent Supreme Court decisions have drastically 
changed the water availability landscape in Washington
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1) Postema v. PCHB                                                              October 19, 2000
Law does not allow for the “de-minimus” impairment of existing water rights.  Any effect (even modeled) on the 

flow or level of surface water in closed streams means impairment.

2) Swinomish Tribe v. Ecology                                            October 3, 2013
Overriding Consideration of the Public Interest (OCPI) cannot be used to justify allocating water (creating 

reservations) for domestic use or to justify water use that impairs existing instream flows.

3) Foster v. City of Yelm and Department of Ecology    October 8, 2015
Ecology cannot use “out-of-kind” mitigation to offset impairment of instream flows or use OCPI to justify 

permanent allocations of water.

4)   Whatcom County v. Hirst and Futurewise                  October 6, 2016
County has an independent obligation to ensure that new permit-exempt uses do not impair flows and closures 

when making water availability determinations nor can the county rely on the exclusion of permit-exempt 
groundwater from regulation in the instream flow rule area



These Court Decisions have to be looked at with 
the following added context

14

- 1855 Treaties between the United States and 
- Ensuing Boldt Decision of 1974

- Endangered Species Act of 1973 
- Ensuing listing of Chinook, Chum, Sockeye Salmon, Bull Trout and 

Steelhead as threatened in 1999

- Increasing awareness of the degree of “interconnectedness” between surface 
water and groundwater

- Demand for water is highest when supply is lowest
- About 70% of all water use in Washington is for IRRIGATION



How many Water Rights in WA?

Water Rights: 53,000 statewide
• 50,000  “Certificates” issued
• 3,000 “Permits” in development

Claims - 170,000
• “Claims” to use surface water and groundwater 

pre-date modern water law and are called claims – not water rights. 

•Permit exempt individual wells:  500,000 +
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Other factors to consider as water 
right applications are processed

•Location

•Location

•Location
• Physical and legal water availability is different depending 

on various factors.  What is available in the Elwha is not 
the same as what is available in the Dungeness
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Existing  Water Rights in WRIA 24 
Willapa Watershed

WRIA 24 –
Willapa

New Applications 58

Change 
Applications

1

Existing Water 
Right Certificates

608

Existing Water 
Right Permits

15

Existing Water 
Right Claims

2,955

The Willapa Watershed does not have any instream flow regulations



Existing  Water Rights in WRIA 25 
Grays-Elochoman Watershed

WRIA 25 –
Grays-Elochoman

New 
Applications

24

Change 
Applications

0

Existing Water 
Right Certificates

339
(Oldest Cert: 6/26/1922)

Existing Water 
Right Permits

0

Existing Water 
Right Claims

987

The Grays-Elochoman Watershed does not have any instream flow regulations



Existing  Water Rights in WRIA 26 
Cowlitz Watershed

WRIA 26 –
Cowlitz

New Applications 81

Change 
Applications

0

Existing Water 
Right Certificates

1,203
(Oldest Cert: 10/11/1921)

Existing Water 
Right Permits

17

Existing Water 
Right Claims

5,103

The Cowlitz Watershed does not have any instream flow regulations. 



Existing  Water Rights in WRIA 27 
Lewis Watershed

WRIA 27 –
Lewis

New Applications 60

Change 
Applications

4

Existing Water 
Right Certificates

934
(Oldest Cert: 8/10/1925)

Existing Water 
Right Permits

21

Existing Water 
Right Claims

3,567



Existing  Water Rights in WRIA 28 
Salmon-Washougal Watershed 

WRIA 28 –
Salmon-Washougal

New Applications 69

Change 
Applications

5

Existing Water 
Right Certificates

1,457
(Oldest Cert: 1/1/1937)

Existing Water 
Right Permits

28

Existing Water 
Right Claims

6,974



Existing  Water Rights in WRIA 29 
Wind-White Salmon Watershed

(Skamania County only) 
WRIA 29 –

Wind-White Salmon
(Skamania County)

New Applications 34

Change 
Applications

0

Existing Water 
Right Certificates

323
(Oldest Cert: 4/17/1919

Existing Water 
Right Permits

7

Existing Water 
Right Claims

432

The Wind-White Salmon Watershed does not have any instream flow regulations.



A brief overview of 
“permit –exempt” water wells 

in Washington





Washington state DOES NOT have a “domestic  
preference” right to water
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In other words, drilling a 
well on your property does 
not give you the “right” to 
use the water.  

Water use in WA is subject 
to the prior appropriation 
doctrine, and recent 
Supreme Court decisions 
have ruled that even 
permit exempt wells can be 
subject to proof of no 
impairment to nearby 
surface waters and the 
legal availability of water.

Counties now has this 
responsibility to determine this 
(under the GMA).







Water Wells should be constructed by a 
Washington State Licensed Well Driller



Water wells commonly used 
on the Long Beach Peninsula





ESSB 6091
Ecology’s Initial Policy Interpretations

Mike Gallagher, Water Resources Program

Southwest Region

Spring, 2018
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What is domestic use? 

• Legislature did not define “domestic use” in the new law. 

• Legislature chose to specify that during a drought, only 350 gallons 
per day (GPD) may be used for “indoor domestic use” in selected 
basins.  

• This distinction leads us to interpret that the larger quantities 
authorized in non-drought years (950 or 3,000 GPD, depending on 
which basin) include indoor and outdoor uses for a household 
(including watering of a lawn and noncommercial garden).  
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Impacts on Ecology water right permitting

• Our approach to water right permit decisions will not change.  The 
law does did not modify sections of statute affecting our permitting 
decisions, authority, and approach EXCEPT as it relates to processing 
permits under the “Foster Pilot” in Sections 301 and 302.  We are 
evaluating how best to provide procedural guidance for the five 
identified projects.
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Streamflow enhancement projects

• Legislature authorized $300 million for 15 years to be used for 
restoring and enhancing streamflows statewide.

• Although funding is to be prioritized within the basins in which 
planning is being conducted, the language does not limit projects to 
those basins.  We have not yet developed criteria for approving 
funding.
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Watershed Planning Units

• Section 202 provides some procedural guidance for how we and initiating 
governments are to update existing Watershed Plans in selected WRIAs (the pink 
and dark pink watersheds on the map).  

• In these basins, plans were developed under the Watershed Planning Act (RCW 
90.82).  Where the law does not provide specific direction as to the process for 
plan development and approval, we and local governments should look to the 
Watershed Planning Act for direction.  
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Watershed Restoration and Enhancement 
Committees 

• Section 203 - Ecology convenes a group of local governments, Tribes, and stakeholders to 
develop a Watershed Restoration and Enhancement Plan (the green watersheds on the map). If 
all members of the committee agree to approval of a plan, then we will proceed to adopt a plan.  
Then, if necessary, we will amend instream flow rules to incorporate provisions of the plan.  We 
have not yet established procedures or guidelines for finalization of plans or for subsequent 
evaluation and adoption.

• If a committee fails to adopt a plan by their prescribed timeline, they are to send the draft plan 
to the Salmon Recovery Funding Board (SRFB) for its review.  The SFRB makes recommendations 
and sends them to us. We then we amend the draft plan and adopt it into rule.

41



Plan requirements
Sections 202 and 203 establish the requirements for an adopted plan. 
Specifically, under subsections 202(4)(b)and (c) and 203(3)(b)and (c), plans must identify projects necessary to offset the 
impact of permit-exempt domestic water use. 

(b) At a minimum, the watershed plan must include those actions that the planning units determine to be necessary to 
offset potential impacts to instream flows associated with permit-exempt domestic water use. 

The highest priority recommendations must include replacing the quantity of consumptive water use during the same time 
as the impact and in the same basin or tributary. 

Lower priority projects include projects not in the same basin or tributary and projects that replace consumptive water 
supply impacts only during critical flow periods. 

The watershed plan may include projects that protect or improve instream resources without replacing the consumptive 
quantity of water where such projects are in addition to those actions that the planning unit determines to be necessary to 
offset potential consumptive impacts to instream flows associated with permit-exempt domestic water use. 

(c) Prior to adoption of the updated watershed plan, the department must determine that actions identified in the 
watershed plan, after accounting for new projected uses of water over the subsequent twenty years, will result in a net 
ecological benefit to instream resources within the water resource inventory area.
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When is Ecology required to amend 
instream flow rules? 

• Two circumstances under which we must adopt rules to incorporate plan provisions. In 
addition, we may adopt rules if we believe it to be necessary for another reason.

In WRIAs identified in Section 202:

• If the updated plan recommends a change to the fee or water use limit prescribed in the 
law; or

• If the planning unit fails to adopt an updated watershed plan by their prescribed 
timeline.

In WRIAs identified in Section 203: 

• If the adopted plan recommends a change to the fee or water use limit prescribed in the 
law; or

• If the basin committee fails to adopt a plan by their prescribed timeline. In this case, the 
draft plan goes to the Salmon Recovery Funding Board; they make recommendations, 
then Ecology amends and adopts the plan. We must then adopt the plan into rule.
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Available Funding

ESSB 6091 relies on the planning units created under chapter 90.82 RCW for specific water resource inventory 
areas (WRIAs) to update existing WRIA plans, with the goal to support actions that restore and enhance stream 
flows.

Under Section 202 of ESSB 6091, local planning efforts are led by initiating governments working in collaboration 
with stakeholders.

The “lead agency” is the public entity which coordinates staff support of its own or of other local governments 
and receives grants for developing a watershed plan. 

Ecology will be providing assistance to local and tribal governments, including specific funding for entities which 
are designated by the initiating governments as lead agencies.

See Ecology’s web page at: https://ecology.wa.gov/Water-Shorelines/Water-supply/Streamflow-restoration
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https://ecology.wa.gov/Water-Shorelines/Water-supply/Streamflow-restoration


Conclusions

• New law allows rural growth to continue ahead of the water for water solutions

• New law primarily impacts future permit exempt wells and building permits in the 15 “pre-
2000 rule” watersheds:  

• WRIAs 1, 7, 8, 9, 10, 12, 11, 13, 14, 15 and 22/23

• It lays out these interim standards that will apply until local committees develop plans to 
be adopted into rule: 

• Allows a maximum of 950 or 3,000 gallons per day for domestic water use, depending on the 
watershed.

• Establishes a one-time $500 fee for landowners building a home using a permit-exempt well in the 
affected areas.

• It retains the current maximum of 5,000 gallons per day limit for permit-exempt domestic 
water use in watersheds that do not have existing instream flow rules.

• It invests $300 million over the next 15 years in projects that will help streamflows                        
and fish.
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